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Police Response to Uncivil Anti-Police Protests

AviAa PASTERNAK
Philosophy, University of Maryland, US

On August the 9% 2014, a Saturday, at 12:02 p.m., in a street outside the Canfield Green
Apartments complex in Ferguson, Missouri, officer Darren Wilson shot and killed
18-year-old Michael Brown during a police arrest. Brown’s body was left lying in the
hot Missouri sun for four hours — the time it took the forensics team to collect evidence
from the scene. Many onlookers were upset by what they saw as yet another incident
of a killing of an unarmed African American by police, followed by a delayed and
disrespectful treatment of his body. As a crowd began to gather, officers at the scene
called in a canine unit and, later, an armored vehicle, to keep onlookers at bay. But
the presence of dogs and of police in riot gear only added to the onlookers’ anger and
agitation. Social media messages started spreading across town, urging people to gather
at the site. By nightfall, the crowd had grown so large that the officers stationed there,
fearing for their safety, decided to leave. Protestors remained in the area throughout
the night, chanting against police brutality, lighting fires, and causing some low-level
property damage.

The next morning, the St. Louis County Police released a laconic and unapologetic
statement about the previous day’s events. The view among its leadership was that,
while few anti-police protests and gatherings were to be expected throughout
the day, the situation was by and large under control. This was a profound “lack of
understanding of the situation.”* Throughout the day protests indeed remained fairly
calm, butasnightdrewin, larger groups began to assemble in different locations around
town. Their demonstrations grew more intense, with some participants setting fire to
shops, attacking police vehicles, and throwing projectiles at officers. Looting was also
reported. In response, the police deployed canine units and armored vehicles. Officers
were given mixed messages from the chain of command about arrests procedures and
the appropriate use of force, which led to bursts of police violence even against peaceful
protestors. SWAT teams were also sent in, heavily deploying tear gas and other crowd
control agents.

Such clashes between protestors and police continued over several days,
consistently escalating after dark. Around the site where Brown was killed protestors,

! Institute for Intergovernmental Research 2015. p. 11.
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“were throwing rocks, bottles, frozen bottles of water, Molotov cocktails, and other
objects,” to the extent that the police decided to fully retreat from the area. Later, local
residents complained they had been abandoned.> Meanwhile, demonstrations in other
parts of town were also vocal and aggressive, and some participants looted and set fire
to businesses. From their side, the police deployed armored vehicles, tear gas, bean bag
rounds, and Stinger balls. The violence and clashes continued for several more nights
and subsided only after the Governor called in the National Guard.

During the sixteen days and nights of protests, which later became known as “The
Ferguson Uprising” or “The Ferguson Riots,” the police arrested 326 people. 39 police
officers were injured. Dozens of civilians sustained minor injuries, though no serious
injuries were reported. And there was widespread damage to property — from police
vehicles and bus stations to shops and private residential units.

Public responses to the Ferguson protests were mixed. Many people wholly
condemned those protestors who turned to violence and, because of this, defended
the police’s decision to respond in force. President Obama, for example, stated in
an address following the events that, “burning buildings, torching cars, destroying
property, putting people at risk — that’s destructive and there’s no excuse for it. Those
are criminal acts. And people should be prosecuted if they engage in criminal acts.”3 In
contrast, many civil rights organizations argued that the violence was triggered by the
police’s overly aggressive response to largely peaceful protestors and was mostly in
self-defense. As the ACLU summary of the events stated:

[T]he predominately white local and county police responded to the largely peace-
ful protests in the overwhelmingly African-American community with a show of
force that left Americans wondering whether they were watching events unfold
on the streets of suburban St. Louis or on the streets of an authoritarian country.
The police’s paramilitary tactics and mindset combined with the slow and select-
ive release of information to smear Michael Brown have only served to enflame the
situation.

Recent scholarship in political philosophy has begun to explore the normative
dimensions of uncivil and violent protests like those that erupted in Ferguson. As I
will discuss in more detail later in the article, many voices in that literature reject the

> Ibid., p. 16.
3 https://www.cnn.com/2014/11/25/politics/obama-holder-ferguson/index.html.

4 https://www.aclu.org/the-aclu-response-to-ferguson.
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view expressed in President Obama’s statement. Instead, they argue that uncivil and
destructive street protesting can be a permissible political strategy, especially when it
responds to widespread practices of police brutality and discrimination against racial
minorities. However, these views have not yet paid much attention to the question of
the appropriate police response to uncivil protests. If it is the case that at least some
of the incivility deployed by the Ferguson protestors was permissible, how should the
police have responded? Did the police even have the moral right to respond in force?
And if they did, how much force ought they have deployed, and to what end?

Protest policing has been the subject of much sociological research, and that
scholarship has identified different models for responding to and controlling crowd
behavior. Generally speaking, these accounts agree that best practice for protest
policing should aim to minimize conflict and reduce violent acts against individuals,
property and police.> Furthermore, several studies suggest that the initial police
response to protestors plays a dominant role in how a protest might develop. As the
criminologists Mike King and David Waddington explain, “public order policing is not
simply reactive,” and, “can pre-empt and de-escalate potential disorder”.¢ Here it has
been shown, rather conclusively, that an initial aggressive police response — especially
one that does not distinguish between peaceful and uncivil protestors and where police
appear in full riot gear (as they did in Ferguson from the early stages of the protest)
— is likely to anger protestors and to lead to more intense confrontations.” That said,
experts of protest policing also agree that, once a protest has turned violent, a forceful
response is necessary and appropriate in order to curtail property damage, protect lives,
and restore order. As one author puts it, “once disorder breaks out, the only effective
tactic... is the deployment of very large numbers of officers.”® Crucially, this “forceful
control” view suggests that (once violence has erupted) police ought to respond with
(necessary and proportionate) force even if the violence was triggered by the initial
police response, and regardless of whether the protestors’ cause is, essentially, just.

Harsh critics of the police, like those I cited earlier, are likely to reject the “forceful
control” model. One version of this rejection suggests that violent anti-police protestors

5 Reicher et al. 2007, p. 403—404. For example, the assessment of police response to the Fer-
guson protests stated that police’s duty is, “to protect people and property during mass
demonstrations and protests” (Institute for Intergovernmental Research 2015. p. 125).

¢ King and Waddington 2004, p. 119.

7 See, e.g.: Della Porta and Reicher 1988; Gorringe and Rosie 2011; Newburn 2016; Perez, Berg
and Myers 2003. On the impact of riot gear on protestors see Becker, Hartwich and Radke
(2025).

8 Gorringe and Rosie 2011, p. 3.
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are merely responding to an aggressive and illegitimate police force, and that in the
absence of police, or if the police were to be abolished, violent protesting would not
have occurred anyway, or could be managed through community control.? But even if
we were to accept the necessity of police in societies as we know them (the view I take
in this article), it may seem that if uncivil protesting is indeed a permissible political
strategy, police ought not attempt to suppress it. Call this, “the duty to retreat” view (I
will expand on this view in Section II).

In this article, I dispute both the “forceful control” and the “duty to retreat” views.
Instead, I develop a middle position which I call the “discerning confrontation” model.
According to this model, when police are dealing with uncivil protesting against police
brutality, police may respond in force to protestors, but their response should not aim
to gain control, reduce harm, or restore order. Rather, their response should aim to
reduce impermissible harm, while allowing, to a large extent, more permissible forms
of harmful incivility. My model entails, then, that the police’s appropriate response to
uncivil protestors is partially determined by the cause of the protest. In other words,
I challenge the assumption of police impartiality, which is commonly advocated by
scholars and police practitioners.

Before moving on to the analysis, it is worth noting already that the model I advocate
departs in important ways from two recent normative assessments of protest policing.*
The first assessment is offered by William Smith. Smith forcefully argues that citizens
in democratic states have a right to civil disobedience (which on his view is part of
citizens’ rights of political expression), and that, therefore, police ought not respond
in force to protestors who engage in illegal yet civil protest." Smith offers a persuasive
defense of a constrained police response to street protests, yet he broadly agrees with
the sociological accounts I mentioned above which recommend the deployment of
force when the protest turns uncivil. As he writes, “if protesters intend to use physical
force against persons, or engage in incendiary or vigorous damage to their property,
the account does not defend a defeasible claim against preventive measures of law
enforcement officers.”> My account differs, then, from his position.

9 For a representative example of this view see Taiwo (2020).

10 political philosophy engagement with the normative dimensions of policing is still in fairly
early stages of development. For two recent important contributions see Del Pozo (2020) and
Monaghan (2023a).

1 Smith 2012; 2018; cf. Del Pozo 2020, pP. 89—91.
2 Smith 2018, p. 191.



610

The second assessment is offered by Jake Monaghan, in hisrecent analysis of policing
anti-police protests. Monaghan agrees with Smith that the police have a moral duty
to take an accommodating approach to civilly disobedient protestors. Furthermore,
he points out that when police fail to adopt such accommodating tactics and instead
deploy aggressive force, it “provokes” protestors. For example, skirmish lines are
likely to lead the crowd to push against them, which would then lead to a defensive
police response and to further escalation. Police that deploy such tactics are therefore
acting negligently and are responsible for the violent crowd behavior that ensues.'
But Monaghan leaves open the question of how the police ought to proceed when the
violence has erupted. May police respond in force to protestors who attack them? And
may they respond in force in widespread street protests that involve the destruction of
private property and potential harm to persons?

My article explores these further questions. Section I sets the stage, offering an
overview of recent sociological accounts and normative defenses of uncivil protests.
Section II explores the ethical dilemma that permissible violent protesting raises for
police and argues against the apparent conclusion that police have a duty to retreat
when facing permissible violent protestors. Section III develops what I believe is the
appropriate police response to permissible protesting. Section IV deals with objections.
Section V concludes.

I. UNCIVIL PROTESTS AGAINST POLICE BRUTALITY

The question of whether political resistance to racial oppression and to police brutality
may take an uncivil and violent route has been extensively debated and practiced within
anti-racist social movements.’> But only recently has professional political philosophy
turned to this issue, exploring the permissibility of uncivil resistance — namely,
resistancewhosefeaturesincludecovertness, evasiveness, violence,and offensiveness.'

3 Monaghan 2023b. To show this, he compares the police response during two consecutive
nights of protests in New Orleans in 2020, following the murder of George Floyd. On the first
night, the police used an accommodating tactic, allowing for an illegal but negotiated road
blockage. On the second night, the police responded to a road blockage attempt with full force,
which in turn generated a violent and disorderly crowd response.

% Monaghan 2023b, p. 665. Del Pozo’s (2020, pp. 78 —79) account gestures in a similar direction.

5 For example, the debates within the American Civil Rights Movement around the legitimacy
of armed resistance. See: Cobb 2014; Umoja 2013.

16 Delmas 2018, p. 44.
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Within this broader literature, some authors have focused their attention on the specific
phenomenon of uncivil street protests which involve widespread property damage
and confrontations with law enforcement agencies.”” In this Section I provide a brief
overview of the core features of such protests and the literature that argues for their
permissibility. This brief review will serve as the starting point for the analysis of police
response to violent protests.

Qualitative studies of uncivil street protests suggest that an incident of police
brutality, like the killing of Michael Brown, ignites a protest when it is set against an
already fraught relationship between law enforcement agencies and racial minorities.’
That fraught relationship typically takes the form of what Vesla Weaver refers to as
“distorted responsiveness,” or the “over-policing” and “under-policing” of racial
minorities.’? Especially in urban areas with large concentrations of poverty, racial
minorities regularly encounter excessive police monitoring, including fines and arrests
for even the most minor transgressions. Furthermore, their interactions with police
often involve demeaning, disrespectful, and even brutal treatment. At the same time,
the police fail to provide the very same communities protection from serious crimes
such as theft, assault, and gun violence. Officers tend to respond slowly and inefficiently
to complaints about such crimes, and perpetrators are rarely brought to justice.?° Such
toxic dynamics indeed characterized the relationship between police and the local black
community in Ferguson prior to the 2014 protests.?t Against this background, a specific
incident of police brutality, and especially a killing of a racial minority (whether or
not it was lawful), can trigger an angry response. As the sociologist Cathy Schneider
explains, “the killing of unarmed minority youths by white police in particular spark
moral outrage, activate racial boundaries, crystallize grievances along a single us/them

7 It’s worth noting that in the sociological literature I refer to below (as well in some of the
philosophical literature), such protests are often referred to as “riots” or “political riots.” I
avoid using this term due to its negative connotations in common speech.

18 The leading model that supports this thesis is Waddington’s (1992) flashpoint model. For a
review of the literature around this model see King and Waddington (2005).

19 Weaver 2021; cf. Anderson 2010, p. 41—42.
20 For an analysis of the causes of under policing see Lewis and Usmani (2022).

2 As described in detail in Cobbina (2019, p. 53). For an analysis of similar dynamics in New York
see Schneider (2014). For analysis of police treatment of racial minorities in France see Fassin
2013. For the UK see Lewis et al. (2011).
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boundary, and provoke riots.”> Or, as one participant in the 2005 anti-police protests
in France put it, “we had it up to here with the cops.”?

Is uncivil and violent protesting morally permissible? In recent years, a growing
number of philosophers and political theorists have given a cautiously affirmative
reply to this question, arguing that unruly and destructive street protests, involving
widespread property damage and confrontations with law enforcement agencies,
can be morally permissible in real-world democratic states marred by serious racial
injustices.? For some, the justification of such protests is grounded in their potential
instrumental role in affecting desirable policy changes (e.g. promoting better
supervision and accountability practices in the police).?> For others, the justification
revolves around the symbolic and expressive goals of uncivil protesting, including the
collective expression of pain and anger, and the public defiance of an unjust political
order.>® Those who argue for the permissibility of uncivil street protests suggest,
firstly, that uncivil, confrontational protesting is an effective means for realizing either
set of goals. For example, it has been argued that confronting the police and refusing
to submit to arrest are effective in communicating justified anger and defiance; and
that violent and costly demonstrations effectively wield pressure on policy makers.>”
Secondly, defenders of street protests argue that a move away from civil, nonviolent and
constrained forms of resistance is necessary to achieve either set of goals. Here authors
draw on well-established observations from political science, according to which highly
marginalized racial groupslack access to mainstream political channels that would have
an impact on policy makers.® When other paths of effective political participation are
blocked, or have been tried and failed, violence and incivility in the service of valuable

22 Schneider 2014, p. 3—4. Not all cases of violent street protests are set against conditions of
serious racial injustice or are provoked by police brutality. My concern here is specifically with
protests that are.

2 Greenhouse 1990.

24 It should be noted that these defenses do not revolve around the legality of the specific incid-
ent that ignited the protest — such as the killing of Michael Brown (which the Department
of Justice [2005] later deemed as lawful). Rather, these defenses are grounded in the view
that there are general patterns of racial discrimination and unjust treatment in the police
approach to racial minorities. These general patterns create a culture which leads to the awful
reality where police killings of racial minorities are all too common.

25 Pasternak 2019. Pasternak 2025. Lai 2019, p. 102. Delmas 2018.

26 Chrisman and Hubbs 2021. Celikates 2016. Flanigan 2023. Hooker 2016. Thompson 2017.

27 For a review of the debate on the efficacy of violent protests see Pasternak (2025, pp. 96—103).
28 For a discussion of the relevant literature see Chrisman and Hubbs (2021).
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political goals may be necessary.> Finally, defenders of uncivil disobedience argue that
uncivil street protests do not necessarily violate the principle of proportionality if their
participants focus on targets that are liable to some harm, given their own involvement
in the injustices that provoked the protests. For instance, Jonathan Hovercraft argues
that protestors may permissibly cause damage to police property, given the police’s
responsibility for its racial misconduct.3° Others have argued that the police is also
the appropriate target of expressions of anger and defiance.* Relatedly, it has been
suggested that at least some private property owners are liable to a share of the financial
burdens that are generated by the (necessarily uncivil) struggle against racial injustice,
given their own involvement in racially discriminating practices.3?

II. ADUTY TO RETREAT?

For the remainder of the article, I will proceed on the assumption that uncivil street
protests, involving property damage and clashes with law enforcement agents, could
be a necessary, effective and proportionate response to widespread practices of police
brutality and discrimination against racial minorities in contemporary democratic
states. Were this to be the case, how should the police respond to the protestors?

As we saw in the Introduction, there is a general agreement in the literature that
protest policing should aim to minimize harm and curtail uncivil behavior. Given
this goal, the police’s initial response should not be confrontational or aggressive, in
order to avoid escalating volatile situations (although, in practice, police routinely
fail to adopt these recommendations). Furthermore, the literature agrees that if order
has collapsed, and protestors have resorted to widespread incivility, then police may
and should deploy necessary and proportionate force — including the use of crowd
deterring agents and arrests — to restore order and prevent further harm to life, limb,
and property.:

And yet, as I hinted in the Introduction, if we are to assume — as the literature I
discussed in the previous section does — that the uncivil protestors police are facing are
acting permissibly, then the above recommendations seem, on the face of it, to collapse.

29 For discussion in the context of Ferguson, see Cobbina (2019, ch. 4).

30 Havercroft 2021, p. 915. Lai 2019.

3t e.g. Flanigan 2023, p. 17. Celikates 2016, p. 43. Pasternak 2025, pp. 117—126.

3 e.g. Chrisman and Hubbs 2021, p. 401. Havercroft 2021, p. 916. Pasternak 2025, pp.152—158.

33 Aswe saw, political philosophers like Monaghan and Smith argue for a more permissive police
response than leading sociological accounts, but they too do not endorse an accommodating
response to widespread violent street protests.
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To see why, consider a parallel from just war theory: As Jeff McMahan has shown in
his decisive rejection of the “orthodox view” of justice in war (the view that draws a
moral parallel between combatants fighting on the just and unjust sides of a military
conflict), combatants who fight on behalf of a just cause (for instance, defending their
country from an unjust invasion) do not lose their natural right not to be harmed in
battle.3# Harm inflicted by unjust combatants on just combatants is disproportionate,
as it violates the rights of non-liable agents. The same logic might seem to apply to
clashes between violent protestors and the police: If it were the case that protestors are
acting permissibly, that is, deploying uncivil yet necessary and proportionate means on
behalf of a just cause, then they would not be liable to physical harm or arrest. In other
words, the police ought to retreat from engagement rather than confront them.3s

I suspect this conclusion would strike many as counterintuitive, even contradicting
the very function of the police to “serve and protect” and to secure the rule of law.
Indeed, as we saw in the case of the Ferguson protests, local residents felt betrayed when
the police treated some areas as “no police zones” and allowed looting and damage
to property to go uninterrupted. One could say in response that, if we already assume
that the incivility and disorder were permissible, then it follows that the residents’
“sense of betrayal” was misplaced. If the protest met the necessity and proportionality
constraints, then ipso facto the local residents whose property was targeted were liable
to that harm. However, as I now turn to show, while this rejoinder is sometimes correct,

3. McMahan 1994.

35 At this point one might wonder if there are alternative models of police engagement with
uncivil protestors — besides the forceful control or retreat models. In his normative ana-
lysis of police responses to civil disobedience, Smith (2012) identifies two additional models
— “negotiated accommodations” and “protest management.” In my view, neither model is
appropriate or applicable once the protest has turned uncivil. The negotiated accommodation
model requires that the police negotiate with the protest leaders on the remits of the protest.
But uncivil protests of the type we are concerned here with do not have leadership, authority
and control structures amongst the protestors, so it’s not clear who the police could negoti-
ate with and to what end. The protest management model’s goal is to contain and reduce the
visibility of the protest, without negotiation with leaders. But in cases where the protest has
already turned confrontational, it is bound to collapse into the forceful control model and to
involve widespread use of force.

3¢ There is no general agreement on the definition of the core function of the police in demo-
cratic societies, but all existing accounts would lead to the same conclusion: Some argue that
the police’s core mission is to preserve social peace (e.g. Loader 2016); others focus on the
mission of the police to “protect property rights and rights to life and bodily integrity” (Mon-
aghan 2017, p. 232); and yet others focus on its role in promoting substantive justice (Del Pozo
2020, pp. 16—17).
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it does not fully address a tension within the moral defense of unruly uncivil protests, a
tension which grounds the moral case for a more active police response.

The issue here is that, as existing defenses of violent protesting all acknowledge, the
effectiveness, necessity, and proportionality constraints set definite limits on the type
and level of harm that street protestors may inflict on behalf of their cause. I lack the
space to examine in detail the types of harm that could meet these constraints, but even
mere intuition suggests that, for example, harm to public property (and especially to
police property) is far more likely to satisfy the proportionality constraint than looting
shops owned by fellow oppressed citizens, or than inflicting lethal harm on either police
or on ordinary citizens.?” Existing literature has developed detailed accounts of such
restrictions. However, as persuasive as these theoretical accounts may be, it is hard to
deny that, in practice, it would be difficult to implement them, given the core features
of real-world protests like those that erupted in Ferguson — spontaneous outbursts of
collective violence, carried out by unorganized crowds, typically composed of young,
predominantly male individuals.3® Young, untrained, largely undercoordinated, and
acting on raw emotions in a chaotic atmosphere, it is inevitable that some protestors
cannot or will not restrict their conduct in the way that is required by proportionality,
necessity, and effectiveness. This prediction does not imply that violent street protests
are necessarily impermissible from the outset. If the inflictions of impermissible harm
remain relatively low then the protest itself may be deemed “widely proportionate,”
that is, an infliction of harm that remains overall permissible, given the important
protections it is sufficiently likely to bring about for oppressed racial minorities on
the one hand, and the relatively minor rights violations it is likely to involve on the
other.?* But whether the protest would, overall, be morally permissible is a question
that involves a high degree of uncertainty. Therefore, whether individuals may initiate
or take part in a violent street protest would be partially determined by the level of
confidence they have in their own, as well as in other participants’ willingness and
ability to constrain their behavior. Put differently, oppressed citizens, operating under
real world conditions which involve limited information, face a morally risky decision:
taking part in the protest may entail participating in an impermissible collective
activity; but not taking part may constitute a failure to contribute to efforts to prevent

37 For more detailed of this and other restrictions see: Havercroft 2021; Lai 2019; Pasternak
2025, pp. 209—211.

38 These are fixed features of the street protests defended in the aforementioned literature. A
background assumption here is that highly marginalized groups have no viable access to
more organized forms of political participation.

3 McMahan, 2009, pp. 23—24.
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further wrongdoing.4° As I now turn to show, an engaged police response can help to
reduce this risk.

I11. “DISCERNING CONFRONTATION” IN UNCIVIL ANTI-POLICE
PROTESTS

We saw in Section II that the police response to violent protests against police
misconduct raises a dilemma. Police could choose to contain the violence by deploying
the “forceful control model”. But, in doing so, they risk violating many protestors’
rights to engage in permissible incivility. Of course, they could choose not to engage, or
even retreat, yet here they risk failing to prevent impermissible violations of citizens’
property rights and rights against bodily harm. Here, it is worth noting that empirical
evidence suggests that a meek police response often inflames indiscriminatory violence
and disorder. This was the case in Ferguson, for example, around the “no-police zone”
in the Canfield Greed Apartments area, as well as in the 2011 London protests.4 So,
retreating might make it even less likely that the protest could meet the permissibility
constraint.

What, then, should the police do? An option, which I now turn to develop, is for
the police to adopt a response model of “discerning confrontation”. By this I do not
merely mean that police should discern between peaceful and violent protestors,
accommodating the former while confronting the latter.#> Instead, the idea is that
in addition to discerning between peaceful and uncivil protestors, police should also
differentiate among types of uncivil behavior. The police should aim to confront and
contain uncivil protestors when they are likely to inflict impermissible harm, but they

40 That marginalized citizens face this moral risk is in itself objectionable. More privileged cit-
izens would typically have the privilege of being able to choose to engage in effective protest
using means that are less likely to inflict impermissible harm (for example, campaigns of
civil disobedience). I should add that even within decentralized violent protests participants
influence each other’s conduct. The decision of one individual to engage in violence, or to
abstain from it, can have a ripple effect on the behavior of others. This is one aspect of the
moral risk inherent to how each participant chooses to act. For a detailed account of crowd
norms in violent protests, see Reicher (1984). For an analysis of some of the responsibilities
these norms generate see Pasternak (2025, pp. 197—99).

4 Gorringe and Rosie 2011. There are similar findings for the 2001 Burnley protests (Moran and
Waddington 2014).

4> As I noted in Section I, such discernment is already recommended in empirical analyses of
protest policing as a way to reduce the violence. Furthermore, nonviolent protestors are
clearly acting within their rights and should not be met with police violence.
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should be accommodating toward protestors who engage in forms of incivility that are
more likely to meet the necessity, effectiveness and proportionality constraints. The
goal of such discerning confrontation is to assist protestors in containing the violence,
so that it meets the requirements of permissible incivility. The ability to predict that
the police would be present to help “regulate” their actions to some extent would give
protestors greater confidence that their collective efforts would not result in excessive
violence. This, in turn, would reduce the moral risk of engaging in this form of protest.

What does this recommendation imply in practice? As I hinted earlier, the clearest
examples of permissible uncivil behavior in protests against police brutality would
typically include damage to public property, such as police cars, police stations,
commemorative statues, and public transit stations. It has been suggested that some
damage to private property can also be permissible— e.g. damage to stores with a history
of racially discriminatory practices or to private vehicles in affluent areas.*3 Officers
who adopt a “discerningly confrontational” response would ignore such displays of
incivility, but would confront with the aim to contain conduct that is likely to inflict
impermissible harm, such as protestors who set fire to residential units, inflict direct
harm on persons, or target property in away that putslives at risk. It is beyond the scope
of this article to examine the precise tactics that ought to be deployed to achieve these
goals, but I would assume that an effective prevention of impermissible harm would
involve some use of force and confrontational tactics (barricades, skirmish lines, crowd
dispersing agents and arrests), as long as they are necessary and used proportionately.

Why should police engage in discerning confrontation? The duty to adopt this
response model is grounded in the police’s obligations to oppressed minorities who
are the subject of, and protesting against, police brutality. As we saw in Section I, these
protestors are promoting instrumental goals (e.g., policy change) and symbolic goals
(e.g. the expression of anger and defiance). Both sets of goals generate obligations for
police officers to aid the uncivil protestors to limit their conduct.

Consider first the protestors’ instrumental goal: to improve the conduct of police
towards racial minorities. Clearly, even ordinary police officers ought to do what they
can to achieve this goal. As police officers they have especially strong obligations to
ensure that the organization in which they work is not tainted by racist practices,
so that they can perform well the role they took upon themselves when they joined
the police — serving and protecting the population. Protestors who, given lack of
effective alternatives, resort to uncivil protesting against police brutality are acting on
behalf of a cause that the officers who face them themselves have a duty to promote.

43 See fn. 32.
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However, while permissible displays of incivility might advance this goal, displays of
impermissible violence (such as looting small corner shops, causing bodily harm to
ordinary citizens, and so on) are more likely to undermine it. Such acts are prone to
generate a political backlash and to garner public support for giving the police an even
freer hand to enforce law and order.* Therefore, if they help protestors to limit displays
of impermissible incivility, the officers facing protestors would be promoting the cause
of improving police practices. In other words, in deploying the model of discerning
confrontation they would be discharging their own duties as police officers to ensure
that the force they work in meets the bar of justice.

A second, related argument for discerning confrontation concerns the protestors’
expressive and symbolic goals. As Imentioned in Section I, some view uncivil protesting
as a uniquely fitting mode of expression for important moral emotions, including
anger and pain in the face of police brutality, and apt defiance against an authority
that so far has failed to address these wrongs. Police have a special obligation to assist
protestors in expressing these emotions through permissible means. This special
obligation also flows from these officers’ participation in the police force, the very
organization responsible for the wrongdoings that made the expressions of anger,
pain, and defiance necessary and apt. As most accounts of participation in institutional
wrongdoing and collective responsibility agree, individual members of an institution
(and especially low-ranking members) do not always share personal blame for the
wrongs their organization commits. However, they do typically incur a share of remedial
responsibilities toward the victims of those wrongs. Consider, for instance, Christopher
Kutz’s influential account of complicity in collective wrongdoing. According to Kutz,
when individuals act together, doing their part to execute a group’s goals and policies,
they incur a share of remedial obligations toward the victims of these wrongful goals
and policies. These obligations include putting the wrong right or assisting the victims
by way of compensation. These remedial obligations mirror individual members’
participation. In other words, by participating in it, one becomes accountable, in this
limited sense, to the outcomes of a collective action.4>

3k 3k ok s ok o ok sk ok skosk kok

4 As suggested, for example, by Wasow (2020) and Chenoweth (2021).

45 Kutz 2000. Similar claims are made in: Isaacs 2011; Miller 2007; Pasternak 2021, p. 59; Stilz
2011.



619

Let us now return then to the expressive defense of uncivil protests. As we have seen,
this view suggests that protestors (along with other members of the community) find
the expression of anger, pain and defiance through uncivil means to be productive.
As Julliette Hooker explains in her powerful analysis of the Ferguson protests, they,
“provided an outlet for responses to the losses generated by white supremacy that
[Black citizens] were otherwise precluded from expressing in public, visible ways that
could not be easily ignored or bypassed by their fellow citizens.” Or, as one participant
in the 1968 protests put it, “I felt at that point people had such grief and sense of loss
and anger that they had to express it somehow.”4

Hooker’s core observation here is that (in contrast with civil and acquiescing
protest), uncivil protests like the one in Ferguson are uniquely fit to express these
important emotions, and in doing so they help to alleviate some of the psychological
and emotional harms caused by routine and persistent racially-charged encounters
with agents of the state. However, as we already saw, uncivil protesting in the service of
these important goals is morally risky. Participants cannot be certain they or others will
be able to restrict the harm they inflict. Impermissible violations can happen, whether
because protestors unintentionally incorrectly assess the outcomes of their conduct,
or because they succumb to anger’s “red mist”.4” Even those who are fairly certain
they would act permissibly cannot be sure other participants would do the same, and
that through their own participation in the protest they would enable and encourage
others’ impermissible conduct. Under these circumstances, I submit that police have
the duty to engage in discerning confrontation. This is in order to assist protestors to
benefit from the remedial expressions of anger, pain, and defiance without engaging
in morally impermissible forms of incivility. A response of discerning confrontation
would then be a way of discharging police officers’ remedial obligations to the victims
of police brutality and racist practices. For the police would assist in alleviating, at least
somewhat, the burdens of that harm without incurring the moral weight of engaging in
morally impermissible conduct.

IV. OBJECTIONS

I now turn to discuss four objections to my recommendations. The first objection
concerns the risk of harm to police involved in the model of discerning conformation.
The second objection concerns the risk of harm the model raises for protestors who act

4 Hooker 2016, p. 464.
41 Lepoutre 2022.
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permissibly. The third objection concerns the likelihood that the police will accept the
proposed model. The fourth objection concerns violation of police impartiality.

A. Unjustified Risk to Police?

A first objection suggests that the model of discerning confrontation is problematic
because it imposes a risk of harm to police officers, which is higher than the risk they
would face if they either retreated or forcefully confronted the protestors. This is a
contentious empirical claim, but for the sake of argument I’ll accept it. For example,
perhaps it could be argued that the discerning confrontation model requires police to
engageinattention-grabbing assessments of the risks posed by the protestors’ conduct,
and that doing so exposes police to greater harm than if they were to retreat or deploy
full force. Indeed, in considering this objection, it is worth citing the testimony of one
police officer who was part of an ill-prepared small force which found itself facing an
angry crowd during racist anti-Asian protests in Lancashire UK in 2001:

I think I will remember for the rest of my life the feeling of total fear as the crowd
came nearer. I honestly believed that this extremely angry crowd was capable of ser-
iously injuring myself and my colleagues and possibly even killing us. Bottles and
bricks were being thrown at us and I remember the fragments from a smashing
bottle hitting my right hand. By this time we were walking slowly backwards and
the crowd continued to close in on us. The noise from the crowd was tremendous
and I began to realise that they had no intention of stopping. I don’t recall any of
my colleagues telling me to run but we all decided to retreat. ... The bottles were still
smashing around my feet as I literally ran for my life.s

This testimony clearly demonstrates the real threat of physical, psychological, and
emotional harm that police officers face when responding to uncivil protestors,
especially when they are ill-equipped and underprepared. However, while we should
not discount these potentially heavy costs, we should also bear in mind that the
alternative response models I discussed also involve threats of harm. If the police
choose to retreat, the threat of harm to its officers will be lower, but the risk of harm to
non-liable citizens would be much higher, given the likely impact of such a retreat on
the levels of impermissible violence by protestors. In contrast, a forceful confrontation
response — such as the one deployed during the Ferguson protests — might better
protect police (a claim that is itself contentious), but it also results in higher levels of

48 King and Waddington 2004, pp. 132—33.
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serious, indiscriminate harm to peaceful protestors or, at the very least, list uncivil
protestors who are acting permissibly.

Under these circumstances, it is not unreasonable to argue, in my view, that police
officers have a particularly strong obligation — stronger than that of protestors or
fellow citizens — to bear a risk of harm. After all, these officers voluntarily joined the
police force and are members of the very organization whose faulty practices created
the grounds for the uncivil protest. As I suggested in Section III, such participation
generates powerful obligations, including the obligation to incur some of the costs
generated by a defensive response to the injustice. In light of these obligations, police
should deploy a response model that reduces the risk of harm to protestors and to
bystanders, even if it is riskier for them.

To be clear, I am not suggesting that police ought to always deploy the model of
discerning confrontation, regardless of the level of risk it poses for them. Police officers
do not have a duty to incur unlimited risks in their attempts to ensure that protestors
are not inflicting impermissible harm. The precise level of harm that individual police
officers are liable to in anti-police protests is a complex question, the answer to which
depends on many factors, including the officer’s own conduct and their personal
culpability for the wrongs that instigated the protests. My own view is that most police
officers are not liable to serious bodily harm in anti-police protests and are entitled
to take steps to protect themselves from such harm. However, it is far from obvious
that the model of discerning confrontation indeed exposes officers to risk of such high
levels of harm in every case. Assuming police can deploy this model, at least sometimes,
without exposing themselves to a high risk to serious bodily harm, then they ought to
do so, even if it means it is riskier for them than the alternative models.5°

49 For further elaboration see Pasternak (2025, pp. 103—126).

50 A related question concerns the use of riot gear by police. As I noted earlier, studies suggest
that police in full riot gear —including masks, helmets, shields, and batons—tend to generate
a confrontational response from protestors. This implies that, at least in the initial stages,
police should not use this gear which is closely associated with the forceful confrontation
model. However, once a protest turns violent, police who seek to engage in discerning con-
frontation are entitled to protective gear to reduce the risk of casualties and the tools neces-
sary to contain protestors when required. This suggests, perhaps that police should develop a
different model of protest policing gear, one that is less associated with military uniforms and
aggressive policing than existing riot gear. I thank an anonymous referee for this question.
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B. Unjustified Risk to Protestors?

A second objection is that, in comparison to the retreat model, the discerning
confrontation model risks imposing harm on permissible protestors. The concern
here is that in the heat of a violent protest, police cannot be expected to be perfectly
precise in their response. While police can and should make an effort not to deter
permissible forms of uncivil protest, it is unrealistic to believe they could confront only
impermissible protestors without interfering or causing any harm to those who are
acting permissibly. Mistakes can happen, especially given that the tools at the police’s
disposal for suppressing disorder are fairly blunt. Why then should protestors who act
permissibly be exposed to the risk of such harm? Can they not demand that the police
retreat so that they are not exposed to harm?

In my view, even protestors who act permissibly cannot expect police officers to
adopt the retreat model. For although these protestors themselves act permissibly,
they are part of a collective endeavor, which — as they should recognize —could easily
get out of control given its unique features. If that happens, the result would not only
be serious rights violations of fellow citizens (and often fellow oppressed citizens). It
would also in all likelihood render the protest counterproductive, potentially leading
to a political backlash that would be costly for them and for other oppressed citizens.
Under these far from ideal circumstances, it remains the “lesser evil” option for the
police to confront protestors, aiming primarily to quell the more problematic forms of
protest. I arguing this I draw on a familiar position within the ethics of self-defense,
according to which defenders may permissibly inflict harm on non-liable parties when
they are acting on a sufficiently weighty just cause or to save a high enough number of
lives.5* In such cases, it is commonly argued that the defensive harm is justified even
though some non-liable parties are harmed and their rights are infringed. Assuming
that the police does not use excessive force against protestors — that is, more than is
necessary and proportionate — the discerning confrontation model remains the lesser
evil option, even if it involves some harm to permissible protestors. It follows, then,
that protestors “controlling the streets” is not a desirable outcome of street protests.
While the sense of freedom from police control is often reported as exhilarating and
valuable by participants in uncivil protests,5> protestors should be aware of the great

51 McMahan’s (1994) much discussed example involves a “tactical bomber” who is fighting on
the just side in war and who is attacking a military facility, knowing that some civilians will be
killed in the attack. Assuming the destruction of the factory is sufficiently important for the
just war cause, then the bomber is justified, even though he infringes upon the rights of the
civilians he will kill. For further discussions see: Mapel 2004; Frowe 2018.

5> e.g. Newburn et al. 2018.
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moral risk that such freedom entails, and that — if they achieve it — they are likely to
inflict excessive and unjustified harm.5

C. The Problem of Feasibility

The third objection is pragmatic and concerns the likelihood that the police as an
institution would adopt the type of action-guiding recommendations I have made.
This objection is especially pressing under conditions where uncivil protesting against
police conduct is permissible in the first place. Permissible uncivil protesting responds
to serious and entrenched injustices including practices of excessive police brutality
and discrimination of racial minorities. But when such practices are common enough
to warrant an uncivil response, it becomes highly improbable that the police would be
inclined to accept the view that uncivil protesting in general, and in protests against
police brutality in particular, is morally permissible or ought to be accommodated.
Indeed, as the example of the Ferguson protests suggests, real-world police forces tend
to respond with excessive aggression to anti-police protestors, failing to meet even the
more modest recommendations of police experts who call for the deployment of less
inflammatory protest management tactics.5

My response to this objection concerns the level of command to which the
model I proposed could apply. Clearly, the police as an institution will not accept
recommendations of the type I made here. Nevertheless, even when these
recommendations are rejected by the police institution and by key decision-makers,
they could have an effect on the behavior of the individual officers. This is important
because police work, both in general and in response to protests in particular, by its
nature involves many discretionary decisions made by officers on the ground.>> These
officers can and do exercise moral judgement with regard to the central commands
they are given. Their responses to such commands can range from full and enthusiastic
compliance at one end to open refusal at the other. Under conditions of serious and
entrenched injustice, most police officers will not be moved by arguments motivated
by the moral permissibility of the protest. But we can hope that some officers might be
of a different mindset. Consider the group of officers during one night of BLM protests

53 I leave open the question of whether protestors whose rights are infringed in this way have
the right to respond in force to police. My sense is that protestors do have that right, but Ilack
the space to develop the view in detail here.

54 King and Waddington 2004. Perez, Berg, and Myers 2003. Reynolds-Stenson 2018. Warner
and McCarthy 2014.

55 Della Porta and Reicher 1988, p. 23. Smith 2021.
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in New Orleans who were, “kneeling in solidarity with protestors,” while, “protestors
were voicing their dissatisfaction with American policing, and the NOPD officers
acknowledged their concerns”.>¢ Such officers might be more open to the idea that they
have moral responsibilities towards the protestors of the kind that I have described.

The suggestion that my recommendations could apply to individual police officers
raises important questions about the scope of permissible disobedience for police
officers. Don’t police officers have arole obligation, based on their contractual promises
and the important functions the police serve, to follow centrally made commands? Such
questions have been the subject of debate in recent literature. Here, I take the lead from
Kimberlee Brownlee in assuming that official role holders in general, and police officers
in particular, have the right and even the duty to challenge unjust orders.>” Brownlee
argues that there can exist a gap between the moral basis of an official role and the
legal or formal duties the role holder is instructed to perform. For example, a police
officer may receive an order to arrest a person she knows beyond a reasonable doubt
is innocent. Such an instruction conflicts with the moral basis of the officer’s role and
authority (namely, to serve and to protect). Brownlee argues that when such a tension
arises, official role holders have a right and a duty to follow their first-order moral
reasoning, and to protest, subvert and even refuse the official command. Her argument
partly relies on the observation that frontline officers (police officers, doctors, social
workers) often have an epistemic advantage over policy makers and those higher up
the command chain in understanding and interpreting the practical applications of the
moral basis of their role.5?

Not everyone agrees with Brownlee here. David Estlund, for instance, argues that,
giventheepistemic constraints facingindividual soldiers, they have aduty to obey orders
even in an unjust war as long as it was declared by a democratic authority. However, his
argument applies only to democratic states whose decision-making procedures are,
“dulylookingafter the question whetherthewarisjust,” and where thereis no excessive,
“ignorance, deception, bias and manipulation.”s* These background conditions are
not met in the circumstances I am describing. Here, conscientious police officers have
good reasons to suspect that centrally made commands are tainted by structural biases
against racial minorities — the same biases that serve as the background to the protests.
These biases lead to aggressive protest policing policies which, according to police

56 Monaghan 2017, p. 662.
57 Brownlee 2012; cf. Giunta Martino 2025.
58 Brownlee 2012, pp. 95—100, 107—109.

59 Estlund 2007, pp. 213, 228. Where these conditions are met, Estlund argues that the central
decision making has an epistemic advantage over individual soldiers in judging whether the
war is just, and, even when errors are made, they are within the range of acceptability.
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experts and ethicists, are unjust and unwise. Under these nonideal conditions, officers
have a pro tanto duty to engage in first-order moral deliberation, and to contest, disrupt
or refuse orders which they reasonably conclude are not compatible with the duties
they have to the protestors and which flow from their participation in the police.®°

D. The Question of Impartiality

A final objection concerns the problem of police impartiality. The principle of
impartiality is a core guiding principle of policing in democratic societies. As Smith
explains, this principle requires that police protect the equal rights of all, with “no
arbitrary discrimination in terms of race, gender, sexuality, nationality of political
allegiance.” ' Impartiality is the cornerstone of policing, precisely because democratic
societies aim to curb the arbitrary application of the rule of law. All subjects, regardless
of their identity or political affiliation, should receive the same treatment from law
enforcement agencies. This principle, we might think, applies to protest policing as
well: police should respond in the same manner to uncivil protestors whether they
are protesting against real racial injustice or against a fabricated stolen presidential
election. The recommendations I have made seem to violate this principle because they
suggest that the police have a duty to deploy a more lenient approach toward protestors
who have a just cause. In other words, the political allegiance or cause of the protestors
affects how the police treat them.®> Would such a recommendation not open the door

¢ Whether officers should contest, disrupt or refuse depends on various factors (including the
risk that their action would pose to themselves and to others). My recommendations are not
that officers should allow for permissible uncivil harm no natter what. I merely argue that
they have a pro tanto duty to allow for such harm.

6 Smith 2021.
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Del Pozo advocates a similar position in his reflections of the police role. Del Pozo argues that
this role includes a duty to protect citizens’ basic liberty as well as to protect pluralism, and
that police should use discretion, and even go against majoritarian views, when they act on
these duties (Del Pozo, pp. 7880, 194—196). Finally, Del Pozo accepts that liberal democra-
cies can produce seriously unjust laws and policies, and when that is the case, citizens have a
duty to them. (Ibid, p. 121). All this leads to his observation that, “if we accept Delmas’ view
that people ought to resist injustice even if it means breaking certain low-level laws, then it
follows that the police ought to exercise judgement and discretion in the enforcement of these
laws.” (Ibid. p. 199) Here, then, Del Pozo argues that police ought to treat differently protest-
ors who resist serious injustice than protestors who break the law for dangerous or non-
justice related causes. Notably, Del Pozo does not apply this suggestion to violent protestors
and seems on the whole open to police accommodation of more civil types of rule breaking.
But the concern about the implications of allowing for impartial conduct apply to his account
as well.
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to arbitrary and unjustified abuses of police power where police accommodate uncivil
protesting whenever they see fit on behalf of a cause they happen to deem as just?

In response to this concern, I should clarify from the outset that my argument
does not grant police officers the mandate to exercise discretion and accommodate
uncivil protesting whenever they personally support the protestors’ cause. Two factors
constrain when officers should adopt the model of discerning confrontation. First, there
should be sufficient evidence that the protestors are justified in engaging in uncivil
protesting. As I clarified in Section I, the bar of justifiability is quite high: the injustice
the protestors are challenging should be sufficiently grave and they should have
exhausted, or have no recourse to, other avenues of political action. Many prominent
examples of real-world uncivil protests from recent years would not meet this bar,
including the protests against the temporary restrictions on freedom of movement due
to the COVID-19 pandemic, protests against migrants, or protests against a fabricated
election fraud.

Second, my argument in Section III rested on the claim that police officers have a
special duty to assist protestors by adopting a discerning accommodation of uncivil
conduct. This duty applies specifically to scenarios where the protest is against the
police’s own conduct such as practices of police brutality and distorted police service
to racial minorities. I have not argued that police officers have a duty to accommodate
uncivil protest for other causes, even if those causes are just. For example, it may be
the case that in our time, climate activism has reached the point where it must resort to
uncivil means in order to coerce a swifter and more decisive response to the impending
climate crisis. My account has not shown that police facing uncivil climate activists
have a special reason, as police officers, to accommodate permissible incivility here as
well, given that the protest would not be directed at the specific institution in which
they are participating. As I argued in Section III, it is their participation in the police
force that grounds police officers’ special duties to assist the protestors who are (or
who are acting on behalf of) the victims of the police institutional failures. Thus, on my
account it is only in a very specific set of circumstances — justified anti-police uncivil
protests — that officers have the duty to adopt the discerning confrontation approach.
These restrictions minimize the bite of the worry that the account allows for widespread
violations of the principle of police impartiality.

Nevertheless, one may raise the objection that, even if the account permits officers’
discerning response only in a specific set of circumstances, were some officers
to comply with its recommendations, they are likely to encourage impermissible
violations of police impartiality. For example, studies suggest that police officers’
likelihood of following rules is highly affected by the conduct of other officers in their
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Department.®3 It may well be the case, then, that officers who witness other officers
deploy a lax approach towards uncivil protestors in the type of protests I have in mind
here, will (erroneously) conclude that they have a carte blanche to let their personal
political opinions and beliefs affect their professional conduct. To avoid such effects,
one might argue that no police officer should violate impartiality in protest policing.

This objection raises the following challenge: To what extent should our moral
deliberation on how to act in a specific situation take into account the risk that our
action — though permissible in isolation — might influence others to act in a morally
impermissible manner? The most sustained treatment of this question is provided by
Victor Tadros, as part of his reflections on permissible actions in a world where others
act wrongly. Tadros argues there, persuasively in my view, that the impact of our
actions on other people’s conduct must be taken into account in our moral and practical
deliberation, even if those other agents will act impermissibly. He explores this idea in
a series of cases, the most relevant of which to the current discussion is this:

Defense and Harm*: X attacks Y. S can prevent Y from being killed by X. S knows
that if she successfully defends Y, Z, who is a friend of X’s, will become enraged
and kill V.64

Tadros argues that given that it is not normally permitted to save one life while killing
an innocent person as a side-effect, S is not permitted to save X. Let’s assume this
conclusion is correct. If so, it seems to lead to a similar prohibition in the following
case:

Protest and Harm: S’ is a police officer facing justified uncivil protestor Y'. S knows
that if she discharges her duty to Y' to accommodate his permissibly uncivil conduct,
Z - a fellow officer — will “follow her example” and regularly engage in unjustly
partial conduct towards V's.

As Tadros’ discussion suggests, the anticipated impact of officer S*’s conduct on officer
Z® should be taken into account in officer S”’s moral deliberation. However, we should
also notice the important differences between Defense and Harm* and Protest and Harm.
In Defense and Harm* S’s position with regard to Y and V is equal. That is, she has the
same negative duties to not harm either and the same positive duties to assist either:

3 Quispe-Torreblanca and Stewart 2019.

4 Tadros 2016, p. 128. I refer to this case as Defense and Harm* because it is a slightly revised
version of Tadros’s original example, in which X is defending himself from Y’s attack.
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not so in Protest and Harm. Here, officer S’ stands in a special relationship to protestor Y'.
She has special duties of assistance to him by virtue of the fact that she is participating
in the police force whose brutal conduct necessitated protestor Y ’s uncivil conduct.
Furthermore, as a police officer she also has special responsibilities towards the Vs’
— other civilians whom she is duty bound to serve and protect. Officer S’ might also
have role responsibilities to officer Z'. For example, if officer S* is Z'’s commanding
officer, then it is part of her role to ensure that officer Z’ internalizes the correct norms
of police conduct. On the other hand, if officer S’ is officer Z'’s subordinate, she has a
much weaker role obligation to ensure he internalizes those norms. Thus, unlike S in
the case of Defense and Harm, officer S" must adjudicate between various duties, all of
which flow from her role as a police officer. While — as Tadros suggests — officer S’
should not dismiss as morally irrelevant her impact on officer Z's conduct, she should
also not dismiss her duties of assistance to protestor Y'. Such duties might be especially
strong in this case given that he is taking part in a justified anti-police protest. What
officer S° should do the final calculation depends on the circumstances of the case,
and on which possible violation of her role-related duties (to protestor Y’, to V' and
to officer Z’) is likely to cause more harm. My argument is not that officer S’ ought to
follow the discriminating confrontation recommendations no matter what impact this
conduct would have. Rather, my argument is that officer S° should take seriously her
obligations to the protestors in her practical reasoning.¢

As part of this process of practical reasoning, officers like S’ should bear in mind that
they are operating under already very nonideal circumstances. These circumstances
would affect the likely impact of their compliance or noncompliance with the model
of discerning confrontation. More specifically, they should bear in mind that their
police force is likely already violating the norm of impartiality. Indeed, as we saw
earlier, one of the core charges that serve as the background to uncivil snit-police
protests is that police routinely violate impartiality in its dealing with racial minorities.
Furthermore, studies suggest that police forces tainted by such institutional racism
are likely to respond with much more force to anti-police protests than to other
type of uncivil behavior.®® Against this background, one could argue, firstly, that a

% Note that if officer S’ has good reasons to be concerned about the impact of her actions on
officer Z’, she could try to conceal her discretionary actions from other officers.

% Smith compares here the lenient police response to the January 6 protestors with the much
harsher response to BLM protestors. He quotes US Crisis Monitor findings that, “right-wing
demonstration activity has met with very limited government intervention, underscoring how
these events consistently face low levels of force, rare arrests, minimal legal consequences,
and infrequent intimidation by armed extra-legal entities, particularly when compared with
their left-wing and BLM counterparts” (Smith 2021, p. 102).
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conscientious officer’s decision to allow for permissible uncivil conduct is unlikely to
negatively affect the behavior of other officers (who are, anyway, already deploying
discriminatory practices when dealing with protests). In fact, it might encourage
more justified conscientious disobedience amongst other officers. Second, given the
magnitude of discrimination and bias, conscientious officers who choose to remain
impartial might be failing to do enough to offset their fellow officers’ already-existing
biases: If conscientious officers already know that many of their colleagues are going
to respond with unjustified force to protestors, it may well be the case that, in order to
offset that trend, they have a duty to respond with extra leniency. Doing so may reduce
the impact of their colleagues’ wrongful treatment of protestors who are exercising
their moral rights. Put differently, under conditions of serious institutional injustice,
conscientious officers have even stronger duties of assistance to uncivil protestors
as they have an obligation to undo some of the effect of the unnecessarily oppressive
treatment served by their colleagues. As I accepted above, these duties of assistance
would not necessarily outweigh officers’ other role obligations, but they should be
given serious consideration in officer’s practical reasoning.

V. CONCLUSIONS

Conscientious police officers operating in the real-world circumstances of partial
justice have to navigate the conflicts that arise between the moral foundation of their
role and their official role obligations. This article has responded to these dilemmas by
rejecting two simplistic views on the appropriate police response to uncivil anti-police
protesting. One response, popular amongst police chiefs and protest policing experts, is
that once protestors have resorted to violent conduct, the police should simply respond
in force to restore order. The other response — popular among antipolice activists —
is that the police lack legitimacy and have no right to respond in force to protestors.
The position I have developed here is more nuanced: it recognizes the justifiability
of anti-police uncivil protests but also highlights their morally risky nature. It
recognizes the justifiability of police efforts to contain violent protests, but limits what
they may permissibly do as part of that effort. I have argued that when facing anti-
police protestors, the police have a pro tanto duty to allow uncivil protesting, but at
the same time they ought to try and stop the protestors from preventing excessive,
impermissible harm. Undoubtedly, given the nuance of these recommendations, it
is going to be difficult to implement them. Indeed, in the heat of a protest, neither
protestors nor police can be expected to engage in overly careful moral deliberation on
the right course of conduct. Nevertheless, we can hope that recommendations like those
made here could have some impact on some police officers impacting, to some extent,
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their decision-making process on how to respond to anti-police protestors. Under the
increasingly nonideal political circumstances in which we find ourselves today, even
such modest hope is of value.
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