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Merit and Reaction Qualifications

KarorLiNA WISNIEWSKA
Philosophy, University of Missouri, USA

Philosophers disagree about how to distribute opportunities to enter advantaged
social positions (which I will call “jobs”). Many agree that at the very least, selection
procedures for jobs should be fair. The matter of what constitutes fairness is likewise
a source of disagreement, but again, many think that selection by merit is a prima facie
fairness-making feature of selection procedures. Though many regard merit as neither
necessary nor sufficient for fairness in selection, the idea that meritocratic assessment
of applicants at least promotes fairness has a firm grip on our thinking,! even if the
extent to which it is fairness-making is often regarded as defeasible and contingent.
This claim gives rise to a common assumption—that deviations from merit are at least
prima facie unfair and stand in need of justification—which figures centrally in what is
known as the puzzle of reaction qualifications.

To hire on merit is to hire based on skills and qualifications. Qualifications encompass
technical qualifications (skills or abilities one acquires through study, training, or
prior work experience) and reaction qualifications. Reaction qualifications concern the
reactions employees elicit from others. If applicants have good reaction qualifications,
they will likely elicit the desired reactions from customers and others they encounter
throughout their work. For jobs where successful performance of duties requires one
to elicit positive reactions in others, reaction qualifications seem to contribute to an
applicant’s merit.3

It is, therefore, at least defeasibly fair for selectors to consider whether an applicant
can elicit positive reactions from others when doing so is necessary for job performance.
However, sometimes, an employee fails to elicit positive reactions because of prejudice
regarding, say, their race or gender. Rejecting an applicant who cannot elicit positive
reactions under these conditions, in effect, allows discriminatory attitudes to
determine the distribution of jobs. A dilemma arises in such cases: it seems that hiring

1 See: Rawls 1999, pp. 57—58 and 62—63; Mason 2006, p. 2; Mason 2001, pp. 760—761; Daniels
1978, pp. 206—207; Miller 1999, ch. 9; Sher 1988. By contrast, some are skeptical of merito-
cratic selection, including Young (1990, pp. 201—6) and Hellman (2011, p. 100).

2 Wertheimer 1983.

3 Lippert-Rasmussen 2014, p. 237; Mason 2017, p. 49; Alexander 1992, pp. 173—176; Miller
1999, p. 192; Wertheimer 1983, pp. 99—-102; Fishkin 1983, pp. 27—28.
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can be non-discriminatory or meritocratic, but it cannot be both. The following case
illustrates this dilemma.

Race: A shoe store owner is hiring a salesperson and deciding between two applicants,
one of whom is white and the other of whom is Black. She is looking for a salesperson
who is responsible, knowledgeable about footwear, and, most of all, able to sell as
many shoes as possible. The shoe store is in an area where most of the customer base
holds significant racial prejudice. Although the shoe store owner is not prejudiced,
she also knows that hiring the Black applicant will result in fewer total shoe sales
than hiring the white applicant. In light of the customers’ prejudice, the storeowner
hires the white applicant because he has superior reaction qualifications.*

A recently proposed solution to the puzzle, which I suggest represents a common
tendency within the literature on reaction qualifications, holds that the reactions
of others should not be considered within a selection procedure if there are weighty
moral reasons against doing so.5 I characterize this approach and others like it as
forms of what I call Moral Meritocracy, which I suggest accords too much weight to the
morality of the outcomes of a hiring procedure and not enough to the constraints of
procedural fairness.

In this article, I provide and defend a novel solution to the puzzle of reaction
qualifications. I argue that selectors should not consider reaction qualifications when
doing so would violate procedural fairness by deviating from selection by merit.
Selection by merit tends to be a fair way of assessing applicants for a variety of reasons,
and I will here focus on two. First, selection by merit provides transparent grounds
for evaluation that applicants can know in advance and prepare for. Second, selecting
applicants on grounds of merit helps guard against discrimination within a selection
procedure. When consideration of a reaction qualification would undermine the values
of transparency or non-discrimination, this provides good reason to think it does not
confer merit and, consequently, should not be considered, as to do so would undermine
procedural fairness.

My solution differs from Moral Meritocracy in two main ways: it assesses the
permissibility of considering reaction qualifications in terms of whether doing so would
undermine procedural fairness rather than whether relying on them would be morally
wrong more broadly. Moreover, my view accords a central role to the significance of

4 For discussion of similar cases, see: Wertheimer 1983; Elford 2023, sec. 4; Gardner 2018, pp.
69—70; Lippert-Rasmussen 2014, ch. 9; Mason 2017, p. 50; Mason 2023, p. 106.

5 Mason 2017, p. 49.
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applicant expectations regarding how they will be judged and argues that subverting
such expectations can undermine procedural fairness. Applicants can reasonably
expect to be judged on characteristics needed to perform the job; as a result, societal
conceptions of what various jobs involve inform appropriate standards of assessment.
Though I argue that our test for when to permit consideration of reaction qualifications
should be rooted in actual conceptions of what jobs involve, such conceptions cannot be
the final word on what constitutes fair treatment of applicants since these conceptions
can themselves be antimeritocratic. Therefore, my view aims to thread the needle
between Moral Meritocracy, which leaves too little room for societal conceptions of
what jobs involve, and total relativism, which permits selectors to hire based on these
societal conceptions no matter how antimeritocratic they are.

In Section I, I introduce and consider a counterexample to the standard solution
given to the puzzle of reaction qualifications. In Sections II through IV, I present and
defend my own solution to the puzzle of reaction qualifications. My solution holds
that whether a reaction qualification confers merit is sensitive to whether selecting
an applicant on its basis would violate procedural fairness by rendering the selection
procedure non-transparent or discriminatory.

I. MORAL MERITOCRACY

Most solutions to the puzzle of reaction qualifications argue that selectors cannot
consider reaction qualifications if doing so would be immoral. I call this category of
solutions Moral Meritocracy. This category of views encompasses different approaches.
One such approach argues that selectors can consider reaction qualifications when
choosing between applicants just in case the underlying preferences are not immoral
or prejudiced. We can call such preferences antimeritocratic: they are rooted not in
judgments about how well someone performs their job, but rather in prejudice or bias
directed against membership in some social group.® (To say a selection procedure is
unmeritocratic, by contrast, is just to say that it deviates from selection by merit.)
This solution thus draws “limits to what can be a qualification by reference to what
constitutes a just reason for selecting or discounting a candidate.”” Therefore, when a

¢ My use of the term “antimeritocratic” here follows Lippert-Rasmussen 2014, p. 245.

7 Mason 2006, p. 35. Segall and Miller seem to sign on to this variant of Moral Meritocracy.
Segall (2014, pp. 100—103) holds that selectors can consider reaction qualifications so long as
they are not rooted in bigoted preferences, while Miller (1999, pp. 169 and 192—-193) writes
that selectors must disregard reaction qualifications rooted in illegitimate attitudes, such as
various forms of prejudice.
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reaction qualification “is rooted in a particular kind of objectionable belief or behavior,”
it should not be considered by selectors.®

Another variant of Moral Meritocracy holds that selectors may not consider a
reaction qualification if doing so would unfairly disadvantage applicants. This solution
begins by identifying a symmetry between the reasons we can permissibly appeal to
when making consumer decisions and those that employers can permissibly appeal to
when making hiring decisions. If “customers should not respond to services offered by
employees on the basis of their [e.g.,] racial preferences,” then employers should not
make hiring decisions on such grounds either.? The thought is that the requirement not
to base consumer decisions on antimeritocratic grounds is mirrored in a requirement
on the part of selectors not to appeal to these same antimeritocratic grounds when
making hiring decisions. The reason why making consumer or hiring decisions on
antimeritocratic grounds is prohibited on this approach is because doing so tends to
unfairly disadvantage applicants.®

Though the ground on which selectors are prevented from considering reaction
qualifications on this approach is unfair disadvantage and not the immorality of the
preferences that ground the reaction qualifications themselves, the unfair disadvantage
approach nonetheless holds that because counting reaction qualifications rooted in
antimeritocratic attitudes would unfairly disadvantage applicants, this “makes it
morally wrong not to disregard such qualifications in standard cases.” Therefore, it too
is a form of Moral Meritocracy, for though it is framed in terms of unfair disadvantage,
the reason why unfair disadvantage matters with respect to the consideration of
reaction qualifications is because it is immoral to unfairly disadvantage applicants.

Recently, the two approaches just described have been united into a hybrid view
developed by Andrew Mason.”> The hybrid view holds that a reaction qualification
should not be considered by selectors if any of the following hold:

8 Mason 2017, p. 51.
9 Lippert-Rasmussen 2014, p. 239.

10 This view holds that in cases where counting reaction qualifications rooted in antimeritocratic
attitudes would not unfairly disadvantage applicants, it may be permissible to count them. See
Lippert-Rasmussen’s (2014, pp. 253—237) discussion of what he calls “The Ironic Case.”

u Lippert-Rasmussen 2014, p. 253.

2 Mason 2017. An updated version of Mason’s view appears in Mason 2023, ch. 5. In the updated
version of his view, Mason reframes his discussion of the conditions under which there are
weighty moral reasons against allowing a reaction qualification into selector deliberations.
Nonetheless, the central claim that I take as my focus—namely, that the permissibility of
considering a reaction qualification hinges on whether there are weighty moral reasons
against doing so—is common to both versions of his view.
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1. itis grounded in the recipients’ morally culpable failure to attribute equal moral
status to some of the potential applicants, or

2. itis grounded in preferences, feelings, or responses of recipients that express an
objectionable meaning, even though recipients do not culpably fail to attribute
equal moral status to any of the potential applicants, or

3. countingitwould unfairly disadvantage some potential applicants in the selection
process by giving insufficient weight to their interests, or

4. counting it would on balance exacerbate existing unfair disadvantages, or would
contribute to or cause rights violations.3

On the hybrid view, conditions (1) and (2) reflect the view that reaction qualifications
should not count if they are grounded in antimeritocratic attitudes. The thought is that
when reaction attitudes are rooted in a failure to attribute equal moral status or an
objectionable attitude, they should not be relied upon by selectors. Conditions (3) and
(4) of the hybrid view incorporate unfair disadvantage variant of Moral Meritocracy,
holding that selectors should not consider reaction qualifications if doing so will
impose or exacerbate existing unfair disadvantage.

According to the hybrid view, when one of the above conditions holds, a reaction
qualification is illegitimate, which means “there is a weighty moral reason not to count
it.” Illegitimate reaction qualifications should not be considered by selectors unless
certain exceptions hold, in which case counting an illegitimate reaction qualification
may be “nonetheless morally justified all things considered.”*> Thus, both the test for
what renders a reaction qualification ineligible for consideration and whether there are
overriding reasons to consider it anyway both appeal to moral considerations. Given
the centrality accorded to the moral consequences of weighing reaction qualifications,
therefore, the hybrid view represents a form of Moral Meritocracy. In particular, the
hybrid view holds that reaction qualifications should not be considered if doing so would
mean treating applicants immorally. It is immoral to deny the moral equality of all people,
express objectionable attitudes, unfairly disadvantage someone, or exacerbate existing
unfair disadvantage. The thought behind the hybrid view is that selectors should not act
immorally by counting reaction qualifications when one of these conditions holds.

Moral Meritocracy has intuitive appeal: part of why it strikes us as impermissible to
count reaction qualifications in Raceis that it isimmoral to hire based on racist attitudes.

3 Mason 2017, p. 56.
4 Tbid, p. 49.
5 Ibid, p. 67.
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Such hiring practices are undoubtedly morally wrong. They are also violations of
procedural fairness, and this fact is overlooked on views like Moral Meritocracy, which
elide the distinction between fairness within selection procedures and considerations of
morality that bear on the outcomes of procedures. The distinction between the morality
of the outcomes of a procedure and a procedure’s fairness is important because the
two can come apart, as I will now argue. The judgment rendered by Moral Meritocracy
about the following case reveals a deeper problem with these approaches.

Looks: Executives at a record label are considering who to sign. They consider two
candidates who are equally technically talented (i.e., equally good at singing and per-
forming). Nonetheless, one of the contenders is considerably more conventionally
attractive than the other. The executives believe audiences will respond favorably to
the more attractive contender because of her good looks. As a result, she will make
more money for the record label. They choose to sign the more attractive contender.

The more conventionally attractive candidate has better reaction qualifications: she
is more likely to elicit positive responses from audiences and, therefore, more likely
to be more commercially successful.*® Moral Meritocracy would deem these reaction
qualifications illegitimate, potentially on two distinct grounds. First, the hybrid view
mighthold that Looks violates condition (3), the requirement that areaction qualification
should not be weighed if doing so would unfairly disadvantage applicants. We can look
to Mason’s discussion of a structurally similar case, which he calls Good Looks, wherein
selectors consider the reaction qualification of good looks when hiring sales associates."
If the preferences of customers to interact with good-looking salespeople have only to
do with “the pleasure they receive from interacting with him or her [and] are rooted
in feelings they do not possess any reasons for having,” hiring based on reaction
qualifications rooted in these preferences would unfairly disadvantage applicants and
so should not be permitted.’® We can apply a similar analysis to Looks: if the preferences
of audiences in favor of conventionally attractive musical entertainers are not grounded
in any particular reason and instead have to do with the pleasure they derive from
watching a good-looking person sing and dance, then counting reaction qualifications
in Looks would presumably be disallowed on the same grounds as in Mason’s case.

16 For present purposes, suppose that the sense in which one candidate is judged to be more
attractive is not racialized. I will address variants of Looks where judgments of conventional
attractiveness are racially biased in Section III.

7 Mason 2017, pp.- 50—51.
8 Ibid, pp. 62.
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Weighing reaction qualifications in Looks would also likely violate condition (4) of
the hybrid view, the requirement that a reaction qualification should not be considered
if doing so would exacerbate existing unfair disadvantage. We can again turn to Mason’s
analysis of Good Looks: “those who lack good looks suffer from a general bias against
them simply because interviewers favour attractive candidates or are influenced by
stereotypes concerning the attractive or unattractive.”’ Moreover, there may be
other considerations that make violation of (4) all the more likely: norms concerning
conventional attractiveness are often gender-specific and “place greater burdens on
women than men,” which is likely to exacerbate “existing unfair disadvantages.”>° As
a result, Mason suggests that weighing reaction qualifications tied to attractiveness in
selection procedures for sales associates would be prohibited by the hybrid view. For
similar reasons, the hybrid view likely would deem it impermissible for selectors to weigh
reaction qualifications when selecting between candidates for the record deal in Looks.

However, I argue that it is not procedurally unfair for selectors to hire based on
reaction qualifications tied to conventional attractiveness in Looks. In saying so, I do
not mean to claim that allowing consideration of reaction qualifications in Looks would
result in a perfectly just hiring procedure or outcome. Mason is right to point out that
norms of conventional attractiveness are burdensome and carry differential impacts
for applicants depending on what social groups they belong to. Weighing reaction
qualifications in Looks would not be above reproach or moral criticism; however, nor
would it constitute procedural unfairness in part because adherence to conventional
norms of attractiveness is plausibly part of the job of a musical entertainer and, thus,
part of one’s merit.

Considerations that speak to merit concern the job or position in question. Unlike in
Looks, where adherence to norms of conventional attractiveness is standardly taken to
be part of the job of amusical entertainer, race is not plausibly part of a salesperson’s job.
As aresult, weighing reaction qualifications in Race would not only be discriminatory—
it would also amount to judging applicants on characteristics irrelevant to the job of a
salesperson that do not confer merit, which violates procedural fairness. The injustice
of the hiring procedure in Looks has to do with appeal to unjust standards of assessment,
but not with departure from meritocratic criteria. The hiring procedure in Race, on the
other hand, is unjust in both ways. The first, and of course graver, injustice involved in
the shoe store’s hiring procedure is that it allows discriminatory attitudes to determine
that the white applicant is hired. However, a second thing also goes wrong in the hiring

9 Ibid.
20 Ibid.
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procedure: the Black applicant is denied the job because he lacks reaction qualifications
for reasons that have nothing to do with the job or his ability to perform it.

One might argue that it is not true that attractiveness is salient to a musical
entertainer’s job in a way that race is not salient to a salesperson’s job. In either case,
what matters is the applicant’s ability to contribute to the ultimate aim of selling
records and shoes, respectively. In reply, I note that it is important to keep in mind
the distinction between different ways in which one might advance their employer’s
ends: one can do so by effectively performing their job, but one can also advance
their employer’s ends in ways unrelated to job performance. For instance, a skilled
blackmailer might make many sales, but this does not mean they merit the job of
salesperson more than non-blackmailers. Often, the promotion of an employer’s ends
will overlap with merit-conferring criteria (since one way of promoting an employer’s
ends is to perform one’s job effectively). However, these can come apart, as in the case
of the salesperson’s successful blackmail. The difference between Race and Looks can
be understood in these terms: the job of salesperson does not involve one’s race (just
like it does not involve being skilled at blackmail), even if, because of the attitudes of
customers, this fact bears on how many shoes will be sold and so is relevant to how
effectively one can advance the store owner’s end of growing profits.

There is thus an important distinction between unjust standards of assessment
and violations of procedural fairness that Moral Meritocracy cannot capture. It does
not follow from the fact that the standards of assessment are unjust that the hiring
procedure violates selection by merit. The injustice of the grounds on which applicants
are assessed is distinct from the further question of whether the applicants have
been treated fairly with respect to these unjust standards. While both Race and Looks
involve unjust standards of assessment, the selectors in Race do not treat applicants
on their merits and accordingly violate procedural fairness—something which is not
true of Looks. Moral Meritocracy rules out consideration of reaction qualifications in all
cases where doing so involves appealing to disrespectful attitudes or disadvantaging
applicants, even if doing so does not involve procedural unfairness. As a result, Moral
Meritocracy is committed to the claim that Race and Looks are impermissible in the
same way, namely that in both cases, selectors count reaction qualifications that there
are moral reasons not to count. In collapsing the distinction between unjust standards
of assessment and violations of procedural fairness, Moral Meritocracy is premised on
an idealized conception of what it means to merit a job: possession of qualities that,
were society morally enlightened, would be treated as qualifications and nothing else.
This deprives us of the ability to assess the fairness of selection procedures where the
standards of assessment are themselves unjust.
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The solution I develop to the puzzle of reaction qualifications understands the
permissibility of considering a reaction qualification in terms of whether doing so
violates procedural fairness by rendering a selection procedure non-transparent or
discriminatory. I will introduce and defend this approach throughout the following
three sections, but first, I wish to offer a preliminary reply to a worry that might arise:
if a solution to the puzzle of reaction qualifications is rooted in actual attitudes about
what jobs consist in, does it amount to a relativist appeal to societal conceptions that
reflect morally problematic views? The short answer: it does not, though this is a serious
concern, which I address in Section III. My goal is to thread the needle between Moral
Meritocracy—which places too little emphasis on procedural fairness, understood
partly in terms of hiring in predictable ways that conform to societal conceptions of
what jobs involve—and complete relativism—wherein selectors can hire based on
societal conceptions of jobs without regard for how discriminatory these conceptions
may be. I will argue that we can strike a balance between these two approaches, such
that we can make sense of assessing applicant qualifications in cases where standards
of assessment are unjust. We should want our solution to the puzzle of reaction
qualifications to both (a) speak to hiring practices that take place in less-than-perfectly
just conditions (so as to be of use to selectors navigating actual hiring procedures) and
(b) do so without abandoning all normative constraints on selectors.

II. PROCEDURAL FAIRNESS AND TRANSPARENCY

One important way in which my view departs from Moral Meritocracy is in focusing
on procedural fairness. In the sense I have in mind, a procedure will be fair just in case
it can be justified to those who are party to it. Applicants’ interests in the procedural
fairness of the selection procedures they are party to is, on my view, a fundamental
interest applicants have with respect to how they are evaluated within hiring
procedures. A procedure will be justifiable to those who are party to it when no applicant
is disadvantaged relative to others without good reason. This is an important sense in
which fair procedures constitute alevel playing field. Considerations of fairness, framed
in terms of the metaphor of a level playing field, provide a strong reason in favor of
selection by merit. In meritocratic hiring procedures, the best-qualified applicant gets
the job. This means that all applicants have an equal chance at the job in the sense that
they are all judged on the same considerations. Selection by merit, then, is valuable in
large part because it facilitates procedural fairness in the sense that it gives applicants
the ability to compete on a level playing field: everyone is judged on the same criteria
and no one is held to a higher or lower standard than any other applicant.
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However, the plausible thought that selection by merit is prima facie fair seems to get
us into trouble in cases like Race, where the prima facie fairness of considering merit-
conferring reaction qualifications is in tension with the discriminatory consequences
that follow from doing so. Note that this setup of the problem assumes that the reaction
qualifications in Race confer merit. But we can interrogate this assumption. How? One
might start by asking what skills or abilities are required for the job of salesperson. The
trouble is that while we can fairly easily identify some core skills and abilities required
to perform a job (a pilot is plausibly required the have the ability to fly a plane, for
instance), our intuitions are much less clear about ancillary or penumbral skills. As
such, defining the precise parameters of what skills a job requires through reliance on
a priori reflection is unlikely to be a successful strategy.>

I propose we take an alternative approach to determining whether reaction
qualifications confer merit. Given the close relation between procedural fairness and
selection by merit, we have reason to think that a reaction qualification will confer
merit only if relying on it is procedurally fair. I will argue that there are two steps to
determining whether some reaction qualification confers merit, each pertaining
to a feature of the meritocratic principle that enables selection by merit to promote
procedural fairness. In particular, selection by merit ensures that selection procedures
are conducted in ways that are (1) transparent and (2) non-discriminatory. When
consideration of a reaction qualification would make a selection procedure non-
transparent or discriminatory, this provides reason to think the reaction qualification
does not confer merit and, consequently, should not be considered by selectors.

The first way in which selection by merit promotes procedural fairness is by
protecting what I will call transparency. A selection procedure is transparent when
applicants know how they will be evaluated prior to a selection procedure and can
prepare accordingly by acquiring education, training, and experience that enable them
to compete for the position. Generally, transparency will speak in favor of a procedure’s
fairness. All else equal, applicants have strong objections to non-transparent selection
procedures. This is because people have a strong interest in being able to control how
their lives go and pursue their chosen career. In order to enact their life plan, one must
be able to apply their efforts in ways that give them a chance to achieve their goals. Only
fair procedures, which take up transparent means of assessment, can offer this.

>t Consider Lippert-Rasmussen’s acknowledgement of the challenges involved in doing so: “I
set aside difficult issues regarding how positions should be defined, e.g., is it part of the job
as an airline steward or stewardess to provide mild sexual titillation to passengers to ease the
boredom of flying or is the job more narrowly and conventionally defined as selling bever-
ages, making sure that safety protocols are complied with etc.” (2014, pp. 237—238, n. 10) .
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This is why selection by merit is often instrumentally valuable in achieving procedural
fairness: one of the main reasons we favor meritocratic selection is that knowing how
selectors will evaluate applicants in a selection procedure allows one to plan and prepare
accordingly. We value the ability to do so because this enables us to pursue our chosen
path in life. Selection by merit can ground reasonable expectations in applicants about the
considerations they will be judged on, and thereby enables them to plan how to prepare for
such selection procedures, as well as how to present themselves and their achievements
within the selection procedure itself. Selection by merit thus promotes the transparency of
selection procedures. One way to treat applicants unfairly is to subvert their expectations
and subject them to judgment along metrics they could not have foreseen.>

Thus, the first step in determining whether a reaction qualification confers merit
(and, therefore, whether it would be prima facie procedurally fair to consider) is
to look at whether it would be transparent to assess applicants on its basis. It is not
transparent to assess an applicant on some consideration if doing so would frustrate
their reasonable expectations about how they will be assessed. Applicants tend to expect
to be judged on grounds that speak to how well they can perform the job. As a result,
assessing applicants based on some reaction qualification will promote transparency
when the reaction qualification pertains to what the job involves; when this is the case,
applicants may reasonably expect selectors to consider their reaction qualifications as
a part of meritocratic selection.

But determining whether some reaction qualification pertains to what a job
involves, in turn, relies on our ability to determine what tasks or abilities various jobs
involve. Some ways of characterizing what various jobs involve will undermine the
transparency of selection procedures that appeal to them, such as appealing to Platonic
forms (how are applicants to know what the form of an accountant is?) or obscure
and idiosyncratic institutional aims (how are applicants to know that a certain firm is
after an accountant who can juggle?). Instead, for present purposes, we should assess

2 One might wonder whether my talk of transparency here is an application of a more general
point about the importance of publicity in matters of justice. Philosophers have distinguished
between several senses of publicity, and some (such as the appeal to public reasons in jus-
tifications of political power) are not relevant to the present issue. My discussion of trans-
parency bears most similarity to the Rawlsian notion of public rules insofar as both trans-
parency and public rules serve as ‘“a common basis for determining mutual expectations”
(Rawls 1999, p. 49). For further discussion of publicity understood in terms of public rules,
see: Williams 1998; and Lippert-Rasmussen 2008. For discussion of whether selector delib-
erations fall under the basic structure and are thus subject to the doctrine of public rules, see
Lippert-Rasmussen 2020, pp. 219—220. Thank you to an anonymous reviewer for this journal
for raising this question.
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what jobs involve by looking at widely held societal conceptions. Appealing to widely
held societal conceptions of what various jobs involve promotes transparent selection
proceduresbecause thisinformation isaccessible to all applicants. For example, it would
be unfair to judge applicants for a nursing job on whether they can code in JavaScript
or flawlessly perform Chopin’s Nocturne in E-flat major. This method of evaluation
is non-transparent because widely held conceptions of what nursing involves do not
include these abilities. As a result, applicants to nursing positions do not expect to be
assessed along these metrics.

When there is a societal understanding that certain reaction qualifications bear on
one’s ability to perform some job, and this understanding engenders expectations on the
part of applicants that selectors will judge them based on these reaction qualifications,
it will, at least prima facie, be procedurally fair to consider these reaction qualifications.
Thus, when a reaction qualification pertains to what the job involves based on widely
held societal conceptions, assessing applicants based on that reaction qualification
will be justifiable insofar as it will be transparent. When this is true of some reaction
qualification, we have good reason to think that the reaction qualification speaks
to merit.

Of course, grounds of assessment can be transparent yet unmeritocratic. For
instance, if a selector announced they would select applicants by lottery, this would
preserve transparency despite being unmeritocratic. Moreover, a selector might
announce that they will assess applicants on grounds that do not have to do with what
the job involves understood in terms of widely held societal conceptions. This, too,
would preserve a kind of transparency.? A final way in which a selection procedure may
be transparent but unmeritocratic (and so fail to promote procedural fairness) is if the
societal conception of what the job involves that selectors hire on the basis of is itself
antimeritocratic. Such cases present a challenge for my view and answering them will
be the focus of part of Section III.

To review: when a reaction qualification does not pertain to what the job involves
based on widespread societal conceptions, evaluating applicants on its basis will not

23 T concede, for dialectical purposes, that if a selector were to announce that they were to con-
sider characteristics irrelevant to the job, this would preserve a sense of transparency. How-
ever, we might think that simply announcing that a selection procedure will be conducted
on grounds other than merit may make it transparent in the sense that it could be publicly
known, but not in a deeper sense of transparency that we might think is necessary for fair-
ness. Though these methods of assessment are publicly announced, they fail to be transpar-
ent in the sense that they do not allow people to plan their lives. If the selection method is
idiosyncratic, then even if it is publicly announced, it may not be transparent enough for pur-
poses of procedural fairness.
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be transparent and will frustrate their reasonable expectations. This gives us good
reason to think that the reaction qualification in question does not speak to merit,
since non-transparent assessment is unfair and selection by merit is fair in large part
due to its promotion of transparency. Thus, we have good reason to conclude that
assessing applicants on reaction qualifications that are not included in widespread
societal conceptions of jobs is procedurally unfair on grounds of non-transparency and
is therefore a violation of selection by merit.

We can now apply this transparency analysis to our central cases. In Looks, applicants
will likely expect to be judged on reaction qualifications concerning conventional
attractiveness. This expectation is engendered by a societal understanding of what
the job involves. Although in a more just world conventional attractiveness would
not be a qualification for being a musical entertainer, in our nonideal world, it is;
being attractive is simply part of what the job involves in actual fact.>* Considering
these reaction qualifications is admittedly criticizable insofar as they are grounded in
lookism, “the widespread practice of commenting upon and judging the appearance of
others.”?s However, given that such assessment accords with applicant expectations
grounded in widely held conceptions of the job, considering reaction qualifications in
Looks does not undermine transparency by assessing applicants in ways they could not
have predicted or prepared for. This provides us with reason to think that the reaction
qualifications in Looks confer merit and that to consider them would not violate
procedural fairness.

In Race, by contrast, widely held societal conceptions of the job of salesperson do
not involve race. Rather, in this case, there are business incentives to hire in accordance
with reaction qualifications that do not have to do with what the job involves because
of localized prejudice. As a result, applicants do not expect to be judged on reaction
qualifications grounded in their race. This is because our societal conception of
a salesperson’s job does not include one’s race. Therefore, considering reaction
qualifications in this case subverts applicant expectations and violates procedural

>4 American anti-discrimination law appeals to similar considerations in determining whether
hiring practices that carry disparate impacts on protected groups are justifiable. Part of this
test involves what is called the bona fide occupational qualifications (BFOQ) doctrine, which
asks whether some consideration (even if it concerns a protected ground) is part of what
the job involves, in which case, employers may be permitted to consider it notwithstanding
anti-discrimination protections. The BFOQ doctrine is articulated in Section 703(e)(1) of Title
VII, 42 U.S.C. §2000e-2(e)(1) (1976 & Supp. I11978). A helpful discussion of the BFOQ doctrine
can be found in Yuracko 2006.

25 Mason 2021, p. 315.
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fairness. This gives us reason to think that the reaction qualifications in Race do not
confer merit, and so would be procedurally unfair to consider.>

I have argued that procedural fairness requires transparency and that when
considering a reaction qualification would be non-transparent, this gives us reason to
think it does not confer merit. But transparency alone is no guarantee of procedural
fairness; societal conceptions of what jobs involve can themselves reflect discriminatory
(that is, antimeritocratic) attitudes. Under these conditions, an applicant might,
despite recognizing such attitudes are unjust, not be surprised to learn that selectors
appeal to them. Thus, considering reaction qualifications rooted in these attitudes may
not undermine transparency. Nonetheless, as mentioned earlier, subverting applicant
expectations is not the only way to violate procedural fairness. In the next section, I
will turn to the second step of my proposed test for when a reaction qualification can
be considered, which has to do with non-discrimination. For now, I have argued that
although the satisfaction of reasonable expectations rooted in societal conceptions of
what jobs involve does not guarantee that a hiring procedure will be fair, it does eliminate
one source of unfairness, namely, the unfairness of undermining transparency by
subverting applicant expectations about how they will be assessed.

ITII. PROCEDURAL FAIRNESS AND NON-DISCRIMINATION

In the last section, I argued that we should not count reaction qualifications where
doing so would undermine transparency. I will now argue that we cannot rely on
transparency alone to determine whether it would be procedurally fair to consider a
reaction qualification; this means that appeal only to transparency will underdetermine
whether a reaction qualification confers merit. This is because selection by merit
promotes fairness not only by means of transparency, but also because it guards
against assessment of applicants on discriminatory grounds.?” This is often taken to be
analytically true: part of what it means to assess applicants based on merit is to refrain
from assessing them on discriminatory grounds. As a result, if considering a reaction

26 One might ask how my view would handle a modified version of Race in which the societal
conception of salesperson itself incorporates discriminatory attitudes; this will be addressed
in Section III.

7 Those who endorse the thought that selectors ought to evaluate applicants based on merit
sometimes also cite other considerations in favor of this view, including some that are grounded
in substantive accounts of merit, which often tie selection by merit to the preservation of some
other normative value like autonomy or desert. I take the fairness-making features of merit I
outline here—transparency and non-discrimination—to be neutral with respect to these sub-
stantive accounts of merit. For two such views, see: Sher 1988; and Miller 1999, ch. 7-8.
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qualification would be discriminatory, that gives us good reason to think it does not
confer merit and so should be disregarded, for to allow it into selector deliberation
would violate procedural fairness.>®

Much of the time, if considering a reaction qualification would undermine
transparency, it would also be discriminatory, meaning that considerations of
transparency and non-discrimination will point in the same direction. However, this is
not always true. In some cases, the two values come into conflict: prohibiting reliance on
a reaction qualification may preserve non-discrimination at the cost of transparency.
This is why the test for when to allow consideration of a reaction qualification must
incorporate an assessment of whether doing so is discriminatory in addition to whether
itis non-transparent. In such “conflict cases,” procedural fairness cannot be preserved
by appeal to considerations of transparency alone.

Conflict cases arise when societal conceptions of jobs are themselves discriminatory,
for instance, by endorsing the thought that certain jobs are only fit for members of
certain of social groups. Under such conditions, appealing to societal conceptions of
what a job involves can be unfair because doing so will make the selection procedure
discriminatory. Thus, appealing only to transparency cannot explain why some
reaction qualifications should be disregarded. To do so, we must also appeal to the
value of non-discrimination. Because procedural fairness also involves a prohibition
on discrimination, we have good reason to think that reaction qualifications do not
confer merit in conflict cases where counting them is discriminatory (even if doing so
does not violate transparency).

I raise conflict cases not because they are the only instances where appealing to
the value of non-discrimination in the context of reaction qualifications is relevant
but because they show why appealing to transparency alone is not enough to ensure
procedural fairness. The upshot of conflict cases is that considering a reaction
qualification is only procedurally fair if it preserves both transparency and non-
discrimination. I will first outline how to assess whether a reaction qualification
undermines the value of non-discrimination in standard cases before turning to
conflict cases. I will then apply both forms of the non-discrimination analysis to our
central cases, Looks and Race.

28 Philosophers use the term ‘“discrimination” in several ways. Notably, while some think
discrimination is necessarily wrong, most philosophers countenance both wrongful and
permissible discrimination. My argument does not rely on thinking that all the instances of dis-
crimination I discuss are morally wrong, and so does not take a stand on this issue. What mat-
ters for my purposes is the relation between discrimination, procedural fairness, and merit.
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In light of procedural fairness’s prohibition on discrimination, selectors should
not consider reaction qualifications when doing so would be discriminatory. When is
it discriminatory to consider some reaction qualification? The answer, on my view, is
that considering a reaction qualification renders a selection procedure discriminatory
when it violates what I call community anti-discrimination norms.?® In the sense I have
in mind, community anti-discrimination norms are widely (though not necessarily
universally) accepted norms against disadvantaging or wronging individuals on
grounds of their membership in a social group, which are paradigmatically enshrined
in anti-discrimination law. We should care about community anti-discrimination
norms not (or not only) because they typically represent legal doctrines that govern
particular selection procedures; rather, we should care about them, in the present
context, because they express foundational commitments that are widely shared
across a society. If consideration of a reaction qualification violates these norms,
considering it in selection procedures is antimeritocratic insofar as selection by merit
is incompatible with discriminatory hiring. It is procedurally unfair to consider such a
reaction qualification; accordingly, selectors must disregard it.

Consideration of areaction qualification can violate community anti-discrimination
norms by incorporating facially neutral criteria into the selection procedure that act as
proxies for protected grounds that selectors are otherwise prohibited from considering
in virtue of community anti-discrimination norms.° A protected ground, for my
purposes, is a characteristic picked out by community anti-discrimination norms as
something that selectors are prohibited from (de)selecting applicants on the basis of.
Reaction qualifications can function as proxies because they are themselves facially
neutral: they concern the ability to elicit positive responses, a consideration that does
not itself violate anti-discrimination norms. Nonetheless, reliance on them can, in
some cases, de facto violate such norms.>

29 Thank you to Tom Christiano for helpful discussion on this point and for suggesting this
phrase.

30 This explains why considering reaction qualifications concerning protected grounds can
violate procedural fairness in a way that reaction qualifications concerning non-protected
grounds cannot. The former may violate community anti-discrimination norms, whereas the
latter do not. This is not to say that disadvantaging applicants on non-protected grounds is
morally unproblematic. Rather, it is just to say that doing so will not rise to the level of dis-
crimination in the sense at issue, and it is discrimination that has a close connection with the
type of fairness that I take as my focus.

3 The way in which reaction qualifications can function as proxies for selection on protected
grounds bears some resemblance to the way in which some philosophers understand indirect
discrimination, namely, as imposing an unjustified disparate impact on protected groups by
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If a reaction qualification is rooted in discriminatory conceptions of what the
job involves, whether an applicant possesses reaction qualifications is no longer an
innocent consideration. If the reasons for an applicant’s failure to possess reaction
qualifications derive from discriminatory attitudes, then considering applicants’
reaction qualifications will allow these discriminatory attitudes into the selection
procedure. Under such conditions, the reaction qualification acts as a proxy, allowing
selectors to de facto (de)select applicants on protected grounds that they are prohibited
from considering in virtue of anti-discrimination norms. This brings to light a way
that selection procedures can be unfair for reason of being discriminatory: selectors
must not only avoid selecting directly based on protected grounds like race or gender;
they must also pay mind to whether considering facially neutral criteria like reaction
qualifications would amount to selection based on protected grounds.

This line of reasoning suggests a plausible claim about procedural fairness: if there
is a non-accidental connection between the way a procedure is run and the unjust
effects it produces, this can amount to a kind of procedural unfairness itself.>> When a
hiring procedure non-accidentally and predictably violates anti-discrimination norms,
it thereby violates procedural fairness. Though this claim appeals to outcomes, it does
so differently than Moral Meritocracy. On the account I am arguing for, outcomes are
relevant to the assessment of whether selectors can consider a reaction qualification not
in virtue of its all-things-considered (im)morality but rather because non-accidental
connections between procedures and outcomes can themselves constitute unfairness
within the procedure. For a procedure to be fair, selectors must ensure that their method
of evaluation will not produce certain outcomes not because they are independently
unjust but because doing so undermines the fairness of the procedure. This way of
appealing to outcomes is itself rooted in considerations of procedural fairness.

We thus have a preliminary case for the claim that selectors should not consider
reaction qualifications when doing so would be discriminatory. But what are we to do

appealing to facially neutral criteria. I here take no stance on the relation between reaction
qualifications and indirect discrimination, nor on whether this is the right way to understand
indirect discrimination. However, I do note that cases in which reaction qualifications func-
tion as proxies for protected grounds need not be understood as direct discrimination, even
when the attitudes underlying the reaction qualifications are explicitly discriminatory or pre-
judiced. This is because direct discrimination would involve selectors using those very atti-
tudes as establishing criteria within the selection procedure (for instance, establishing that
race is a qualification for the job of salesperson). Instead, in proxy cases, selectors use the
ability to elicit positive reactions (for instance, in the form of generating sales) as a criterion
in the selection procedure.

3> Thank you to Aaron Segal for helpful discussion on this point.
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in cases where setting aside discriminatory reaction qualifications comes at the cost of
transparency? This can occur in cases where widely held societal conceptions of jobs are
themselves discriminatory. As argued in Section II, considering reaction qualifications
rooted in widely held societal conceptions of jobs is transparent since these conceptions
inform how applicants expect to be evaluated. Nonetheless, if a societal conception is
discriminatory, appealing to reaction qualifications rooted in it is procedurally unfair.
Discriminatory hiring procedures are unfair (in addition to being independently unjust)
because they deviate from selection on grounds of merit. Thus, if considering a reaction
qualification would undermine procedural fairness by making it discriminatory, this
gives us good reason to think it does not confer merit, just as violations of transparency
give us good reason to think reaction qualifications do not confer merit. The trouble
is that if the discriminatory societal conception is widespread and applicants (while
realizing it is unjust) expect selectors to appeal to these discriminatory conceptions
when deciding whom to hire, refraining from considering the reaction qualification
rooted in these conceptions will make the procedure less transparent.

Be that as it may, transparency and non-discrimination are jointly necessary for
procedural fairness. When consideration of some reaction qualification is either non-
transparent or discriminatory (even if not both), considering it will be procedurally
unfair. Toillustrate, consideracasewheretheselection procedureisnon-discriminatory
though non-transparent: expecting applicants for a job in nursing to code in JavaScript.
Though this mode of evaluation is non-discriminatory, it is also non-transparent and,
therefore, unfair. Now, consider a case where the selection procedure is transparent
though discriminatory: selectors appeal to a widely held though discriminatory
conception of a job, and as a result, members of some social groups lack a real chance
to compete for the job. If these conceptions are widespread, applicants may not be
surprised that selectors appeal to them. Accordingly, the procedure may be transparent.
Despite this, it will be discriminatory and, therefore, unfair. Thus, conflict cases show
that if a reaction qualification undermines either transparency or non-discrimination,
we have good reason to think it does not speak to merit and should not be considered.

We can now apply the non-discrimination analysis to our central cases, first
looking at versions of the cases that engage a standard non-discrimination analysis,
then modifying them so that they take the form of conflict cases and seeing how
appeal to non-discrimination impacts the permissibility of considering the reaction
qualifications in question.

We can first turn to Looks and ask whether considering reaction qualifications
rooted in lookist preferences violates community anti-discrimination norms. I suggest
it does not. We do not have widely accepted norms (such as legal doctrines) forbidding
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individuals from disadvantaging or wronging others based on their looks. Though
lookism is often identified (plausibly, we might note) as a prejudice, we do not tend to
treat (un)attractiveness as a protected ground. Therefore, when societal conceptions
of the job musical entertainer hold that reaction qualifications rooted in conventional
attractiveness form part of what a job involves, it may be permissible for selectors
to consider them in a selection procedure without violating the non-discrimination
element of procedural fairness.

This does not mean that the hiring procedure in Looks is fully just, all things
considered; since the reaction qualifications in Looks are grounded in lookism, a selection
procedure that takes them into account is, in a broad sense, criticizable. While such a
hiring procedure would not be praiseworthy, it nonetheless would not fly in the face of
community anti-discrimination norms so as to render the procedure antimeritocratic
and, therefore, procedurally unfair. The selection procedure in Looks, therefore, does
not violate procedural fairness for the reason of being discriminatory, though the
outcome of such a hiring procedure may be worthy of criticism. My claim is that it is
procedural fairness, rather than moral permissibility more broadly, that we should look
to in determining whether a reaction qualification speaks to an applicant’s merit. Thus,
appeals to values of transparency and non-discrimination in Looks both yield the same
result: it is not a violation of procedural fairness to consider the reaction qualification.

However, suppose we modify Looks to involve a conflict between transparency and
non-discrimination. Suppose the societal conception of the job of musical entertainer
engages a racialized conception of conventional attractiveness, according to which
whiteness is considered a central component of attractiveness, such that contenders
will lack reaction qualifications if they are not white. Those wishing to secure record
deals may be aware that racialized beauty norms inform society’s conception of the
job of musical entertainer, so considering reaction qualifications rooted in these
conceptions may not violate transparency. Nonetheless, if these reaction qualifications
are allowed into the selection procedure, they will act as proxies, enabling selectors to
de facto select for the protected ground of race, which is prohibited by community anti-
discrimination norms. Considering these reaction qualifications would, therefore, be
discriminatory, which gives us good reason to think they do not confer merit and that
their consideration would be procedurally unfair.

We can next turn to Race. Recall that in the original version of the case, while the
storeowner has business incentives to hire in accordance with localized prejudice, it
is not the case that widely held societal conceptions of the job of salesperson involve
race. Clearly, considering reaction qualifications rooted in customer prejudice violates
community anti-discrimination norms. Our community anti-discrimination norms
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include a strong norm against discrimination on the basis of race. This means that
the reaction qualifications in Race do not confer merit: anti-discrimination norms
establish that one cannot fail to merit a job simply because they are a member of a race
that others are prejudiced against. Reaction qualifications grounded in racial prejudice,
therefore, cannot affect merit.

Again, in this version of Race, transparency and non-discrimination analyses point in
the same direction: the reaction qualification does not confer merit and would be unfair to
consider. However, in a conflict case version of Race, where societal conceptions of the job
of salesperson do involve race and yet are out of step with community anti-discrimination
norms that forbid race-based discrimination, although appealing to reaction qualifications
might preserve transparency, it would nonetheless be unfair to consider them, because
to consider them would be to discriminate based on race, just as it would be to consider
reaction qualifications in the modified version of Looks, where conceptions of attractiveness
were racialized. Therefore, selectors would be prohibited from considering reaction
qualifications in both the original and the conflict case versions of Race.3?

In this section, I have argued that if considering a reaction qualification will render
a selection procedure discriminatory, this gives us good reason to think that the
reaction qualification does not confer merit. This is because discriminatory selection
procedures are unfair (in addition, of course, to being unjust more broadly). Selection
by merit, all else equal, promotes the fairness of selection procedures. This gives us
good reason to think that reaction qualifications fail to confer merit when considering
them undermines either transparency or non-discrimination.

33 There will be difficult cases, where the assessment of whether some reaction qualification viol -
ates community anti-discrimination norms will be difficult to ascertain. Consider discrimin-
ation on the basis of body size: this is likely to strike most readers as a form of prejudice and is
plausibly closer to violating a community anti-discrimination norm than, for example, prefer-
ential treatment on the basis of eye color. Nonetheless, body size discrimination does not seem
to be as robustly codified by community anti-discrimination norms as, say, racism and sexism.
Body size discrimination might therefore be a “proto” community anti-discrimination norm
(reflecting the conjecture that, plausibly, it will one day be recognized as a core community
anti-discrimination norm). To draw the line in any given case, we would need to know more
about levels of uptake, acceptance, and the extent to which people regulate behavior in light of
any particular putative anti-discrimination norm. Even if some such norms aren’t presently
recognized as core anti-discrimination norms and thus don’t themselves rule out considera-
tion of particular reaction qualifications, they still might inform how criticizable, in a broader
sense, a hiring procedure might be. For helpful discussion of body size discrimination, see
Manne 2024. Thank you to an anonymous reviewer for this journal for raising this question.

3¢ One might wonder whether my view and Moral Meritocracy are substantively different, and
whetherthedifferencesIdescribeherearemainlyinstead semantic. It’sthusworth mentioning
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IV. FAIRNESS-SENSITIVE MERITOCRACY

Selection by merit promotes procedural fairness in large part because it promotes
transparency and non-discrimination. A selection procedure can be unfair by being
non-transparent or by being discriminatory. Violations of either transparency or non-
discrimination alone provide sufficient reason to disallow consideration of a reaction
qualification since the fact that considering some reaction qualification undermines
either of these values provides strong evidence that the reaction qualification does
not confer merit. Though violation of either value is sufficient reason to disallow
consideration of a reaction qualification, preservation of either value is not sufficient
reason to permit consideration of it because of conflict cases. This is why the test for
when to allow reaction qualifications must ensure that consideration of a reaction
qualification violates neither transparency nor non-discrimination. On my view, then,
we can determine whether a reaction qualification confers merit (and so whether it
would be fair for selectors to consider it) by appealing to the following principle:

Fairness-Sensitive Meritocracy: If relying on a reaction qualification would violate
either transparency or non-discrimination, the reaction qualification does not speak
to merit. Accordingly, selectors must disregard it, for to consider it would violate pro-
cedural fairness by making the procedure unjustifiable to those who are party to it.

The principle of Fairness-Sensitive Meritocracy explains why relying on reaction
qualifications in Race violates procedural fairness and why relying on reaction
qualifications in Looks does not. It also explains why, if we modify the cases so that
the societal conceptions of the relevant jobs are themselves discriminatory, thereby

some substantive differences. First, my view and Moral Meritocracy do differ extensionally,
asin cases like Looks. Second, in cases where my view and Moral Meritocracy agree, they differ
in their explanation for why it is permissible or impermissible to count some reaction qual-
ification. Moral Meritocracy claims that when it’s impermissible to consider some reaction
qualification, this is because there are strong moral reasons not to consider it. On my view, by
contrast, when it’s impermissible to consider some reaction qualification, this is because it
undermines procedural fairness. Although the notion of procedural fairness is a moral notion
in the sense that it sometimes impacts whether a selection process is morally permissible, it
is not amoral notion in the sense imagined by Moral Meritocracy. More specifically, we do not
determine whether a selection process is procedurally fair by appeal to whether it is morally
permissible. Importantly, there are cases that are vulnerable to strong moral criticisms but
are nevertheless perfectly procedurally fair. These points represent a substantive disagree-
ment between my view and Moral Meritocracy. Thank you to an anonymous reviewer for this
journal for raising this question.



510

producing a tension between transparency and non-discrimination, it would violate
procedural fairness to rely on reaction qualifications in either case.

Of course, if selectors were to rely on reaction qualifications in either the original
or conflict case version of Race, doing so would be not only procedurally unfair but also
independently unjust. To suggest that we rule out consideration of reaction qualifications
for reasons of procedural fairness rather than independent considerations of justice
is not to deny the latter’s importance. Rather, it is to say that when we should allow
selectors to consider reaction qualifications is a procedural question, one that we can
assess independently from considerations of all-things-considered justice. I suggest that
developing such a framework is necessary to distinguish between the kinds of questions
at issue when considering whether to permit reaction qualifications versus whether the
outcome of a selection procedure is all-things-considered just. If this distinction is lost,
our test for when to permit consideration of a reaction qualification will return results
like those delivered by Moral Meritocracy in Looks, which implies that consideration of
the reaction qualifications in Looks and Race should be disallowed for similar reasons.

It is worth considering a final objection to my solution to the puzzle of reaction
qualifications. In particular, one might worry that my view would yield implausible
verdicts in cases where no community anti-discrimination norms are in place. In such
cases, my view might seem to imply that considering reaction qualifications grounded
in discriminatory conceptions of jobs would be permissible. First, it is worth noting that
in nearly any contemporary case involving reaction qualifications, some form of anti-
discrimination norms will be in place in the form of constitutional guarantees of equal
rights or anti-discrimination legislation. The enactment of such laws reflects the norms
operative within a community, even if the community contains some intolerant citizens
who reject these norms. To be operative, community norms to do not have to be universally
accepted. Liberal and pluralist societies will be marked by disagreement; this does not
mean that there are no norms or values that characterize such a society’s commitments.
These norms can block appeal to reaction qualifications even if societal conceptions of
jobs are discriminatory, like in the modified conflict case versions of Looks and Race.

Societies with no anti-discrimination norms, such as wholly illiberal societies or
societiesinthedistant past, are sofundamentally unlike contemporaryliberal democracies
that we should not expect a test for reaction qualifications or for procedural fairness more
broadly to have traction. The test I propose here is not designed to evaluate selection

35 Mason (2023, p. 49) articulates a similar idea: “Even when racial and other forms of discrim-
ination are common in a society, to the extent that they are frowned upon in codes of practice,
and there are public declarations of commitment to selecting on the basis of qualifications,
there will be a legitimate expectation that appointments are made on this basis.”
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procedures in distant history, where the equality of all persons was not recognized and
no anti-discrimination norms were in place. This is not to say that my view endorses the
hiring practices of these societies or implies that they are not deeply unjust.

Instead, these sorts of cases expose the limits of appealing to procedural fairness
as a way to secure justice in hiring. As I have said throughout, procedural fairness does
not guarantee perfectly just selection procedures. Nonetheless, it is a tool that we can
appeal to in many nonideal contexts that enables us to identify why some selection
procedures are not only unjust but also unmeritocratic and, therefore, unfair. I do not
regard this as a shortcoming of the approach I develop here. Rather, I take it to reveal
how we should think about solutions to the puzzle of reaction qualifications and the
methods we use in thinking about justice in selection procedures: they respond to a
particular set of conditions, allowing us to leverage criticism of hiring practices as
procedurally unfair. They are tools rather than articulations of timeless moral truths.
They can be relied on to characterize and guard against procedural unfairness, but we
should not expect more from them than they can feasibly deliver. I take myself to have
provided a case for why appeal to actual conceptions of what jobs involve is crucial
to selection by merit and why solutions to the puzzle of reaction qualifications that
ignore transparency render implausible verdicts in some important cases. As a test that
appeals to actual, nonideal attitudes, we cannot expect the test for permissible reaction
qualifications to produce results that more accurately carve morality at its joints than
the data it appeals to. Still, the view I have developed guides the assessment of the
permissibility of reliance on reaction qualifications in contemporary nonideal contexts
while avoiding the twin dangers of over-idealization and total relativism.

V. CONCLUSION

Fairness-Sensitive Meritocracy provides a novel solution to the puzzle of reaction
qualifications. It explains why relying on reaction qualifications is permissible in some
cases, like Looks, but not in others, like Race. It also explains why relying on reaction
qualifications in the conflict case versions of both cases would be impermissible.
Fairness-Sensitive Meritocracy provides an account of the relation between
transparency, non-discrimination, and merit as they figure in procedural fairness.
Whether a reaction qualification speaks to merit is ultimately sensitive to whether
reliance on it would undermine fairness understood in terms of transparency and
non-discrimination. As a result, Fairness-Sensitive Meritocracy sheds further light
on the nature of fairness in selection procedures, providing an analytical framework
compatible with a range of substantive accounts of justice.
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